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United States Court of Appeals for the 

District of Columbia 

OCTOBER TERM, 1937 

No. 7083 


JAMES CANNON, JUNIOR, APPELLANT, 

vs. 

GEORGE H. TINKHAM. 


Appeal From the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE 


This is an appeal from an order of the trial court di¬ 
recting a verdict of the jury in favor of appellee upon 
all of the testimony as offered by the plaintiff to main¬ 
tain the allegations of his declaration. 

o 


The plaintiff’s case is stated succinctly by his declara¬ 
tion found on pages 1-4 of the Record. 

The declaration charges that the plaintiff, prior to 
June 19,1930, was a churchman and Bishop of his Church 
(The Southern Methodist Episcopal Church) of good 
repute and that the appellee, well knowing this and in¬ 
tending to injure the appellant in his good name and 
reputation and to lessen and destroy his influence and 
usefulness as a Bishop aforesaid, and to bring upon the 
plaintiff scorn, public scandal, infamy and disgrace,—the 
defendant, being a member of the Congress of the United 



States from the State of Massachusetts, and because of 
his said political office, so held for a long* number of years, 
and because of his wide public recognition as a partisan 
politician, being* in a position to obtain great publicity 
for all his statements, and actually possessing the power 
to secure and use widespread agencies of publicity,— 
did, on or about, to wit, dune 19, 1930, compose, issue and 
cause to be published to the representatives of the Metro¬ 
politan press, and other newspapers and of the various 
press agencies, a written and signed statement, of and 
concerning plaintiff, intended for publication, and did 
particularly cause same to bo handed and delivered for 
publication to the representative of the Xew York Times, 
a newspaper of large and probably the largest general 
circulation of any Metropolitan newspaper in the District 
of Columbia, and in all of the States of the United States, 
—as well as to the representatives of divers other news¬ 
papers published in various cities throughout the United 
States,—which statement, so delivered for publication, 
and so published in the said Xew York Times on June 20, 
1930, and circulated and delivered in the District of 
Columbia and elsewhere in the United States, was in the 
following words and terms, to wit : 


“Lest Bishop Cannon shall delude anyone into 
thinking the charges which I made against him in the 
House of Representatives were unfounded, and 
meeting his challenge that I divest mvself of mv 
Congressional immunitv, I desire to restate over 
mv signature the charges I made in the House of 
Representatives that he is a shameless violator of the 
Federal Corrupt Practices Act, a criminal statute, 
that he received $65,300 from a Xew York capitalist, 
Mr. Jameson, during the 1928 elections, and illegally 
concealed the receipt of all this money until Febru¬ 
ary 15, 1929, and has not yet accounted for §48,300 
of this amount, refusing to do so before the Senate 
lobby investigating committee before which he ap¬ 
peared voluntarily and where he was under oath and 
could have been cross-examined." (Record page 3) 
(Italics ours) 
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In the above language appellant charged that there 
were innuendoes in addition to the direct charges to the 
effect that appellant was guilty of a grave crime in that 
he violated a penal statute of the United States, to wit, 
the Corrupt Practices Act, and that he corruptly profited 
personally from the moneys so alleged to have been re¬ 
ceived and the services so rendered, when in truth and in 
fact, all the acts of your appellant were free from such 
alleged charges and were because of appellant’s con¬ 
scientious belief, deeply grounded in a lifetime of experi¬ 
ence and loyalty, that it was his sacred and solemn duty 
to take an active part in the campaign of 1928, in which 
great moral issues were involved, and, as the Bishop of 
his Church, and as Chairman of its official Committee on 
Temperance and Public Morals, that it was his solemn 
duty to do and perform all such acts as he did in the cam¬ 
paign conducted in the said year 1928. (Record page 3). 

Appellant further charges in his declaration that the 

libelous charges were maliciously false and scandalous 

and publicized in order to injure appellant in his good 

name and fame as a citizen, Churchman, leader of moral 

endeavor and as a Church Bishop, as, notwithstanding 

the fact that he has alwavs conducted himself as an 

* 

upright and honest citizen and Minister of the Gospel— 
because whereof he was elected and is now holding the 
said responsible office of Bishop of his Church. (Record 
p. 4). 

Because of the injuries charged appellant asked dam¬ 
ages from the appellee in the sum of $250,000 compensa¬ 
tory damages and $250,000 punitive damages, or a total 
of $500,000 besides the costs of this suit. 

Following the filing of the Declaration, Pleas w T ere filed 
by the appellee, first, denying that he had divested him¬ 
self of his immunity as a Congressman, second, defending 
himself that he was not actuated by malice, and, third, 
all other charges were denied. 

A ruling was had upon this Plea by Mr. Justice Peyton 
Gordon to the effect that the Plea of Privilege was not 
sustained, and that the Fourth Plea, that he was not 
actuated by malice was not available, the waiver of privi¬ 
lege being excluded by (he ruling of the Court and on the 




4 


further ground that said Fourth Plea stated no facts in 
the nature of a defense but amounted only to a conclusion 
of law. 

Following this ruling of the Court appellee, defendant 
below, filed additional Pleas alleging in his first addition¬ 
al Plea (a) that the publication was invited and that ap- 
}>ellee was challenged to issue it and did so in response 
to such invitation; (b) that the charges were "‘reliable 
and accurate" and that being “reliable and accurate” 
that appellee was free from being held for damages for 
uttering and publishing the same; (e) that being a Repre¬ 
sentative in Congress appellee had a right to give pub¬ 
licity to his charges, in order to inform the public of 
alleged evils in the handling of campaign funds, etc. etc., 
and in order to meet appellant's challenge to give pub- 
licit v to the same. 

A stipulation was filed in the cause to the effect that 
appellee, defendant below, was of the wealth of $500,000.- 
00. (Record p. 11) 

On February 5, 1038, after the testimony had been 
introduced on behalf of the appellant the Court directed 
a verdict in favor of the defendant, appellee here, and a 
motion for a new trial being duly filed, considered and 
argued, refused to set aside said direction of verdict and 
sustained the same, whereupon appellant, (plaintiff be¬ 
low,) by his counsel, in due time, excepted and perfected 
an appeal to this Court. 

The question here is upon the sufficiency of the evidence 
to go to the jury in proof of the allegations of the decla¬ 
ration. 

BRIEF ON BEHALF OF APPELLANT 


The trial Court committed error in directing a verdict 
for the defendant. 

Of course, this proposition goes to the question of 
whether or not the Court was warranted in directing a 
verdict in view of the evidence. 

At the beginning, of course, it must be conceded that 
after appellant had proved the libelous publication that 


the falsity of said publication was presumed and dam¬ 
ages would necessarilv follow. The onlv wav to avoid 
the effect of this presumption was for appellee (defend¬ 
ant below) to prove the truth of the publication or for the 
appellant, (plaintiff below) to admit its truth. After all 
the evidence was in, the Court took the position that the 
statements made in the libelous publication were substan¬ 
tially proved; (which we submit was outside its province) 
and directed a verdict for appellee. 

This conclusion by the Court took from the appellant 
the right of having these questions submitted to the jury 
and exceeded the right of the Court under the facts as 
established by the appellant and his witnesses, to wit: 

The Court erred in its conclusion as to what the evi¬ 
dence of appellant proved with respect to admission of 
any and all of the charges or their implications in the 
published libel. 


Before discussing particularly the fundamental errors 
of the Trial Court, it is desired to bring to this Court’s 
attention again the charges in the libel and the reason¬ 
able innuendo and implications therefrom. 

The entire libel, as published, was in the following 


terms: 


“Lest Bishop Cannon shall delude anyone into 
thinking the charges which I made against him in 
the House of Representatives were unfounded, and 
meeting his challenge that I divest myself of my 
Congressional inun unity, I desire to restate over niv 
signature the charges I made in the House of Repre¬ 
sentatives that he is a shameless violator of the Fed¬ 
eral Corrupt Practices act, a criminal statute , that 
he received $05,300 from a New York capitalist , Mr. 
Jameson, during the 1928 elections, and illegally 
concealed the receipt of all this money until February 
15, 1929, and has not yet accounted for §48,300 of this 
amount, refusing to do so before the Senate lobby 
investigating committee before which he appeared 
voluntarilv and where he was under oath and could 
have been cross-examined.” (Italics ours) 





The above libel charged appellant with the following 
serious criminal offenses: 

1. The commission of a crime, i.e., a violation of a 
criminal statute, to wit, The Federal Corrupt Practices 
Act. 

2. That the alleged violation of said statute was not 
a mere technical, thoughtless or careless violation, but a 
shayneless violation, without conscience and with disre¬ 
gard to all moral principles. 

3. That the plaintiff was guilty of illegal, and criminal 
concealment of the receipt by him of $65,3(X) from E. C. 
Jameson, the reasonable innuendo and implication there¬ 
from being that said money, when contributed, was con¬ 
cealed from some one or from some authority that had 
a right to knowledge with respect to it which the plain¬ 
tiff refused to furnish. 


4. Xot only was the plaintiff charged in the above 
libel with a concealment of the receipt of said sum of 
$65,300, but of a failure to account for §f8,o0() of said 
money at any time , and a refusal to give to the Senate 
Lobby Investigating Committee an accounting or infor¬ 
mation with respect thereto. The innuendo and the im¬ 
plications from this charge were to the effect that the 
plaintiff failed to account for said money to the donor, 
Mr. Jameson, at any time, and that he refused to account 
or give information with respect thereto, to the said 
Senate Lobby Investigating Committee, when, according 
to the innuendo and implication in said libel, he was 
under some legal obligation to give such information. 

From the above analysis of the libel, it will appear that 
there were four distinct offenses against the criminal 
law and against morality and decencv charged against the 
plaintiff by the defendant, all of which were either crimi¬ 
nal in character or had criminal implications; and all of 
which were libelous per se; and all of which were pub¬ 
lished throughout the whole LJiited States, with pre¬ 
sumed malice. 


It is submitted that the last charge of failing to account 
for $48,300 at any time amounted to a charge of embezzle¬ 
ment or misappropriation ■ of said funds and conversion 
thereof to the use of the plaintiff. 



THE MOTION FOR A DIRECTED VERDICT 


When the motion to direct a verdict was before the 
Court, the only question for the Court to consider, within 
its jurisdiction, was whether or not all of the charges 
above made and the reasonable innuendo and implications 
therefrom were justified by proof or admission of their 
truth, in the evidence, as submitted by the plaintiff and 
his supporting witnesses. 

It is respectfully, but most earnestly submitted, that 
the evidence offered gave no support to the Court’s con¬ 
clusion tJ/at any of the above libelous charges were either 
proved or substantially admitted either singly or in tlieir 
entirety by the evidence so offered. j 

The principle is clear as to libelous charges that in 
order to justify by showing the truth thereof, the justifi¬ 
cation must be as broad as and co-cxtensive with the 


charge, that is, the truth must be wholly established. In 
other words, not only must the charges in form be estab¬ 
lished to justify the libel, but they must be estab¬ 
lished expressly and so broadly as to cover all reasonable 
innuendo and implications therefrom, so that the average 
person must conclude from the evidence, upon a fair 
consideration thereof, that there remains nothing within 
the charge and the reasonable implications therefrom 
that has not either been admitted or proved. 

The authorities in support of this proposition are 
numerous and definite. The leading cases on this propo¬ 
sition appear to be the following: 

In Whitney v. Janesville Gazette , 5 Biss 330, 29 Fed. 
Cas. 1091, the Court said: 


“There can be but one perfect answer and bar to it 
(the action), and that is the publication is true., And 
the justification to be complete must be co-extensive 
with the slander.’' 


In Grand Union Tea Company v. Lord, 231 Fed. Rep. 
391, Circuit Court of Appeals, 4th Circuit, the Court 
said: 




“It is insisted that the action must fail because the 
words used by Van Allen were shown to be true. It 
is, of course, familiar doctrine that proof of the truth 
of the words spoken is a good defense in an action 
of slander. But the justification must be as broad 
and complete as the misconduct charged in the utter¬ 
ance, * * 

In Holmes v. .Jones, Court of Appeals, 1887, the Court 
said: 


“In a case where plaintiff had been accused of ex¬ 
cess drinking and several other offenses the court 
said: ‘So far as the libel was not justified, it was for 
the jury to determine the amount of damages to be 
awarded therefor." 

“Whether the complaint be treated as setting up 
four causes of action, or but one, based upon a single 
publication containing four libelous charges, is 
wholly immaterial to the question just considered 
(whether the $500 charge was excessive or not) the 
charge that the bill was unjust was a separate charge, 
separately set forth in the complaint, and alleged 
therein to be the libelous publication. Unless the 
defendant could justify that charge, even if he could 
have justified all the rest of the publication, the 
plaintiff would have maintained his action and been 
entitled to recover some damages.’" 

In Turner v. O'Brien. 167 X. W. 584, Supreme Court of 
Iowa (3 A. L. B. 1585-1918), the Court said: 

“It is the thought conveved, not the words, that 
does the harm. One who is charged with refusing to 
pay an honest debt is charged with dishonesty, * * * 

“We say, therefore, that the plaintiff charged a 
publication which was libelous per se, and that the 
proof supports the charge. 


“It is contended that the publication was true. 
In its literal interpretation we may assume that this 
contention is right, hut in the broader scope and pur¬ 
pose of the publication it is not shown to be true. It 
may bo true that plaintiff owed the defendant a sum 
of monev. It mav be true that the defendant would 

i * 

not thereafter trust him, but it is not true or shown 
to be true that the plaintiff was not icorthy of credit, 
and that others , dealing fairly with him, could not 
trust him, and this is the thought which the jury 
could well find the defendant intended to convey and 
did convey by the publication.” 

In Pentuff v. Park , S. C. N. C. 1927, 194 N. C. 146, 138 
S. E. 616 the Court said: 


“When thus read, if its meaning is so unambigu¬ 
ous as to reasonably bear but one interpretation, it 
is for the judge to say whether that signification is 
defamatory or not. If, upon the other hand, it is 
capable of tiro meanings, one of which would be 
libelous and actionable and the other not, it is for the 
jury to say, under all the circumstances surrounding 
its publication, including extraneous facts, admis¬ 
sible in evidence, which of the two meanings would be 
attributed to it bv those to whom it is addressed or 

bv whom it mav be read.” 

• % 


This above quotation originated in a Federal ca?e, 149 
Fed. 740. 


In Washington Post v. Chaloner, 250 U. S. 290 (293), 
Mr. Justice McRevnolds, speaking for the Supreme 
Court, said: 


“Considering the wide circulation of present-day 
newspapers and their power for doing injury to 
reputation, it is highly important that the ancient 
doctrine, ‘Whatever a man publishes lie publishes 
at his peril’, should be strictly enforced. But this 
cannot be done properly by taking away from the 
jury doubtful questions of fact.” 
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White v. White , 106 S. E. 350, Supreme Court of Ap¬ 
peals—Virginia (1921). This was an action for slander 
where the plaintiff accused defendant of adultery. De¬ 
fendant pleaded not guilty and tiled a special plea of 
justification as to part of the words used. Plaintiff de¬ 
murred on grounds that such plea was “not co-extensive 
and as broad as the defamatory charge made in the 
declaration and attempts to justify a part of the charge 
only which in itself imports no slander and omits any 
attempt to justify the slanderous part of the said 
charge.*’ 

Decision— 


“it is true that a plea of justification cannot oper¬ 
ate ‘as a complete defense* to the action if it pleads 
the truth of a part only of the defamatory charge. 

“But where the defamatory matter is divisible 
and contains several distinct libelous or slanderous 
charges, defendant may justify one or more of the 
separate charges. * * 


Counsel for appellant understands 


Court’s direction of a verdict in this case 


that the trial 
must necessar¬ 


ily have been based upon the Court’s understanding of 
the evidence to the effect that everyjjne of the charges, 
suggested or implied , bg the above-quoted libel was sub¬ 
stantial! g admitted or proved by the plaintiff's evidence. 
Ill this connection, this Court will note that even a sub¬ 


stantial proof of all of the alleged charges is not sufficient 
under the decisions, but that all of the charges, together 
with all reasonable implications therefrom, must be fully 
and expressly proved in a manner co-extensive with the 
words used and the ordinary effect of such words, not 
upon the minds of all persons constituting the public, 
but upon any part of the public. 
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WHEN MAY A VERDICT BE DIRECTED? 

Before analyzing the testimony offered by the appel¬ 
lant, we wish to bring to the Court’s attention the author¬ 
ities upon the principles of law governing this case and 
all cases where directed verdicts are asked, expressly 
defining the power of a trial Court to direct a verdict in 
a given case. 

Preliminary to the presentation of authorities upon the 
power of the Court in a given case to direct a verdict, we 
wish to bring to the attention of this Court the excep¬ 
tional character of the case at bar, to wit: In the case at 
bar, where the words used are libelous per se, not only 
is the falsity of the charges presumed but malice also, 
which presumptions set this case apart from the ordinary 
case at law and give the appellant, at the inception pf, and 
throughout the case, a right of recovery without proof 
of the falsity of the charges or the existence of express 
malice unless and until a complete justification has been 
offered in the way of the establishment of the whole 
truth of the charges with all their reasonable implication. 

Now, with the above propositions clearly before the 
Court, we present the proposition that unless the evi¬ 
dence before the Court, offered by appellant, showed 
unmistakably that the charges made and the implica¬ 
tions and innuendo therefrom were absolutely and fully 
established that it was beyond the power of the trial 
Court to take the case from the Jury bv a directed 
verdict. 

In 26 R. C. L. page 1068, it is said: 

“If there is conflicting evidence, or a dispyte as to 
what actually occurred, and any view that the jury 
might lawfully take of it will sustain their findings 
for either party, the facts should not be withdrawn 
from them. To state the rule differently, the judge 
should never direct a verdict for one party unless the 
evidence is such that no view which the jury may 
lawfully take of it favorable to the other party can 
be sustained. In other words, if there is a conflict 
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of the evidence or inference a verdict should not he 
directed. A verdict should not he directed on a 
mere preponderance of the evideiice. or where the 
case is a close one on the evidence, or where a verdict 
is not demanded hy the evidence and the inferences 
which may he drawn therefrom.” (Italics ours) 

A directed verdict for anpellee should he given onlv 
where the Court must say that, as a matter of law, no re¬ 
covery can he had under any reasonable rieic of the evi¬ 
dence. 

Owning v. Cooley, 58 App. D. C. 804, 80 Fed. (2d) 467: 

“ ‘The Court is never justified in directing a 
verdict except in cases where, conceding the credibil¬ 
ity of the witnesses and giving full effect to everv 
legitimate inference that may he deduced from their 
testimony, it is nevertheless plain that the party has 
not made out a case sufficient in law to entitle him to 
a verdict and judgment thereon. Adams v. Wash¬ 
ington & G. R. Co., 9 App. D. C. 26, 80. ‘A motion to 
direct a verdict is an admission of every fact in evi¬ 
dence, and of everv inference reasonably deducible 
therefrom. And the motion can he granted onlv 
when hut one reasonable view can he taken of the 
evidence and the conclusions therefrom, and that 
view is utterly opposed to the plaintiff’s right to re¬ 
cover in the case.’ ” 

In affirming the above case, the Supreme Court, in 
Gunning v. Cooley, 281 U. S. 94, 95, said: 


“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the jury. The 
decisions establish a more reasonable rule ‘that in 
every case, before the evidence is left to the jury, 
there is a preliminary question for the judge, not 
whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed 
to find a verdict for the party producing it, upon 
whom the onus of proof is imposed Schuylkill & D. 
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Improv. & R. Co. v. Munson, 14 Wall. 442, 448, 20 L. 
ed. 867, 872; Pleasants v. Fant, 22 Wall. 116, 122, 
22 L. ed. 780, 783. (Italics ours). 

4 4 Issues that depend on the credibility of witnesses, 
and the effect or weight of evidence are to be decided 
by the jury. And in determining a motion of either 
party for a peremptory instruction, the court as¬ 
sumes that the evidence for the opposing party 
proves all that it reasonably may be found sufficient 
to establish, and that from such facts there should be 
drawn in favor of the latter all the inferences that 
fairly are deducible from them. Texas & P. R. Co. v. 
Cox 145 U. S. 593. 

It seems to be an act of supererogation to cite further 
authorities on this proposition in view of this express 
language of the Supreme Court, and yet, to show the 
Court how generally the principles of this decision have 
been announced by this Court, we refer to the following 
cases: 


Catholic U. v. Waggaman, 32 Apps. D. C. 307; 

District of Columbia v. Gray, 6 Apps. D. C. 314 

Another fundamental principle declared universally 

bv the Courts is that when a motion for a new trial is 
•/ 

presented, every inference reasonably deducible from the 
evidence must be indulged in favor of the plaintiff, and 
that the motion may be granted only when one reasonable 
view can be taken of the evidence and the conclusions 
therefrom, and when that view is utterly opposed to the 
plaintiffs right to recovery in the case. 

We quote from Glaria v. Washington Southern R. Co., 
30 App. D. C. 563, as follows: 

“ A motion to direct a verdict is an admission of 
every fact in evidence, and of every inference reason¬ 
ably deducible therefrom. And the motion can be 
granted only when but one reasonable view can be 
taken of the evidence and the conclusions therefrom, 
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and that view is utterly opposed to the plaintiff’s 
right to recover in the case. Wherever there is 
uncertainty as regards the existence of negligence on 
the one hand, and of contributory negligence on the 
other, the issue must be submitted to the determina¬ 
tion of the jury.” (Italics ours.) 

Gunning v. Cooley, 281 U. S., 94. 

We have already pointed out that the charges in this 
instance against appellant were not casual, bare or even 
unlawful violations of the Corrupt Practices Act, but 
that the charges were that his acts in each instance cited 
in the publication were shamelessly criminal. 

The word “shameless” implies, according to common 
acceptation and to the definition in the Standard Diction¬ 
ary, a much graver violation of law than even the serious 
word “wilful” would have indicated. The definition of 
“shameless”, is as follows: 

“SHAMELESS—1. Destitute of shame; want 
of modesty; brazen-faced; insensible to disgrace. 
2. Indicating want of sensibility to shame or dis¬ 
grace, indecent; as a shameless picture; a shame¬ 
less swindle. SYX.—Impudent, unblushing, auda¬ 
cious, immodest.” 

Now, taking the charges as made by the defendant and 
the implications therefrom, and applying to them the 
principles of law as declared by the text authorities, by 
this Court and by the Supreme Court of the United 
States, we submit that the trial Court’s action in direct¬ 
ing a verdict in favor of appellee was utterly unwarrant¬ 
ed. It would have been proper only if all the evidence 
in the case amounted to an establishment of the whole 
truth of each of the charges and all reasonable implica¬ 
tions therefrom. And no such conclusions were even ap¬ 
proximated by the evidence. 
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THE EVIDENCE 


All the evidence in this case was put in by deposition 
except the incidental proof of publication of the libel by 
newspaper men and brief statements from the defend¬ 
ant and his secretary. The oral testimony, however, 
needs not to be discussed here, as it did not relate to the 
issue passed upon by the Court as it in no way related 
to the proof of any of the facts charged in the libel. 
Such publication was admitted and proof of the truth 
thereof alleged in the additional Pleas. 

There was read into the record in this case the direct 
and cross-examination of the appellant, together with 
the depositions of certain witnesses, and the trial court, 
after listening to the evidence and at its conclusion, on 
the evening of February 4th, 1937, and after appellee had 
moved for a directed verdict and when about to adjourn, 
made the following statement froni-the Bench: 


"The Court. Whether or not this libel was chal¬ 
lenged, it seems to me that the defendant here prac¬ 
tically agreed to a trial of the case, meeting his 
challenge that he divest himself of his congressional 

o O 

immunity. That means something, that he must 
subject himself to libel.’' 


Then shortly afterward: 

"The Court. Have you found anv cases along the 
line that 1 should have to submit it to the jury for 
its consideration of nominal damages onlvp’i 

“Mr. Whiteford. T have found nothing on that any¬ 
where.” 


When this statement was made by the trial court, it 
was apparently then the view of the Court that appell¬ 
ant’s evidence had made out a case against appellee ,—at 
least for nominal damages, and that the case should be 
submitted to the Jury. 
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On the following morning, February 5, 1937, with no 
additional evidence presented , the trial Court’s view had 
apparently changed and the Justice used the following 
language in directing a verdict for the defendant: 

77/c Court: I sustain the motion for a directed 
verdict. I take it you take an exception 

“Mr. McNeill. Yes.’' 


With all the seriousness possible counsel now urges 
upon this Court, as he did upon the trial, that the trial 
court was led into grave error in denying to appellant 
his right to have legal and probative effect of his evi¬ 
dence; the natural and generally accepted meaning of 
his statements; the good faith of his actions in receiving 


and disbursing the monev contributed bv Mr. Jameson 
and his integrity of purpose; the methods of disposing of 
the money in the campaign, and his report or failure to 
report the same; throughout the campaign or thereafter, 
passed on by the Jury. It is also the contention of ap¬ 
pellant and his counsel that it was the province of the 
Jury not only to pass upon the falsity or truth of the 
charges as published by appellee, but also upon tie* 
question of whether or not the action of appellant in fail¬ 
ing (if he did) to comply with every technical provision 
of law (that is, the Corrupt Practices Act), was merely 
an omission to do something he honestly believed he was 
not required by law to do and/or whether his action was 
based upon sound judgment and/or the advice of counsel, 
and particularly upon the question of whether or not any 
of his evidence or that of his supporting witnesses 
amounted to admissions of the truth of the charges, 
either as expressly made or the reasonable implications 
therefrom. 


At this point , in contrast with the charges as made, let 
us consider what admissions were actu-cdly made in the 
evidence of appellant, or proved by the witnesses offered 
by him . 

(a) Did he admit, or did any witness testify, that he 
was a violator of the Corrupt Practices Act or state 
facts which put that question beyond doubt : 7 


(b) Did he admit or was it proved that his alleged 
violations of law were shameless^hat is, wilful and de¬ 
void of shame? 

(c) Did he admit or state facts or were facts proved 
amounting to proof that any of the moneys received from 
Jameson were illegally and criminally concealed from 
Jameson or from any public authority? 

(d) Did he admit in his evidence or was it proved 
that $48,300 of the Jameson money was never accounted 
for to Jameson or to anyone else who had a right to an 
accounting with respect to it? 

(e) Was the appellant under any obligation to testi¬ 
fy with respect to these funds before the Lobby Commit¬ 
tee, as charged? 

It is the earnest contention of appellant that his evi¬ 
dence did not amount to an admission in law or fact of 
any of the charges made against him as above analyzed, 
or any of the innuendoes or implications deducible there¬ 
from. Taken according to the reasonable interpretation 
of such evidence, it is further submitted and contended 
that the evidence of the appellant completely exonerated 
him of the charges made by the defendant. 

But, taking the evidence of the plaintiff and that of his 
supporting witnesses in the most unfavorable light in 
which it could be considered, and taking the view of de¬ 
fendant’s counsel with respect to its legal effect, (which 
is an assumption contrary to all precedent), we submit 
that from a purely technical, non-wilful standpoint, only, 
the worst conclusion that could have been reached was 


that he failed to make a report to the Committee of the 
House of Representatives or to the Treasurer of the Anti- 
Smith Headquarters Committee Embracing the South, 
the receipt and disbursement of some of the Jameson 
money, at the times technically required by the Corrupt 
Practices Act,—something he honestly believed he was 
not required to do. Nothing tantamount to an admission 
or proof against appellant is in the record and^ on the 
contrary, any shameless conduct ivas repudiated and 
complete innocence of all charges asserted. An account¬ 
ing of the money was given, all reports believed to be 
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legally required were made, all the moneys were legally 
disposed of. There was no concealment from anyone 
with a right to the facts. There was no conversion by 
plaintiff to his own use, and the disbursements of the 
funds received were made in Virginia, where no reports 
were required , except a part of the Jameson fund ultim¬ 
ately allocated to the South-Wide Headquarters Commit¬ 
tee which part was reported as soon as allocated for such 
purpose. This was a substantial compliance with the 
law. And of course the Court understands that appell¬ 
ant contends that, as the money was donated to him, as 
an individual, to be expended as he pleased, to carry 
Virginia against Governor Smith, there was no legal 
duty to report to anyone at any time any part of the 
money. Had it been donated to a political committee, 
operating in two or more States, a different question 
might arise. 

In any event, it was the right of the Jury and not the 
Court to pass upon all of the above questions—and, as 
said before, the Court could only do so in a case where 
the evidence was so conclusive and uneontradicted as to 
leave no room for doubt in the minds of reasonable men. 

With respect to appellant’s evidence, we desire to an¬ 
alyze the same, as follows, as heretofore set out under 
(a), (b), (c), and (d), supra. 


“(a) Did he admit or was it proved by his wit- 
noses that he was a violator of the Corrupt Practices 
Act or were facts established which put that question 
bevond doubt F' 


In a deposition of 1(10 pages, including the reading of 
a long exhibit, appellant testified frankly that he received 
certain moneys from E. C. Jameson, to be spent by him, 
as appellant might decide, the purpose of which was to 
carry Virginia; that he received certain moneys from 
other sources, and that not until February 11. luxu, did 
he I: no tv, after his accounts had been stated , whether or 
not any part of the Jameson money would have to be al¬ 
located to meet the expenses of the Anti-Smith Head¬ 
quarters Committee for the South. Xo specific item from 
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the Jameson fund had up to that time been used, con¬ 
tributed, or disbursed specifically in territory outside 
of Virgin a. 

Under the principles of law so fully outlined above, 
we submit that the Jury only was empowered to pass 
upon the truth of the statements by appellant, the rea¬ 
sons given by him for the allocation of the money in 
February 1929, and the good faith of his receipt of the 
money to be spent in Virginia to carry that State against 
Alfred E. Smith. On this point he was not contradicted 
but was corroborated by others including the donor, Mr. 
Jameson (R. p. 22) (R. p. 46) 

i 

(B) Did lie admit that his alleged violations of 
law were shameless, that is, wilful and devoid of 
shame ?” 

It is earnestly submitted to the Court that there is 
not a word in the evidence of appellant or his supporting 
witnesses, that any act committed by him with respect 
to the Jameson money, either as to its receipt or dis¬ 
bursement to Mr. Dunford and others, was shameless or 
devoid of shame or in wilful disregard of all moral and 
ethical principles. On the contrary, the plaintiff testi¬ 
fied as to his absolute good faith in every act and trans- 
action in the receipt, deposit and disbursement of these 
funds. There was no contradiction to his testimony and 
of course every implication and conclusion from his testi¬ 
mony must be given the most favorable inference upon a 
motion to direct a verdict. We, therefore, submit that it 
was entirely beyond the province of the Court to con¬ 
clude, as a matter of law, from this evidence, that any act 
of the plaintiff was shameless. (R. p. 24, 25) 


(C) Did the plaintiff admit or state facts, or was 
evidence offered, amounting to an admission that any 
of the monevs received from Jameson were illegally 
and criminally concealed from Jameson or from any 
public authority?” 
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The evidence of appellant all tended to show that he 

received the monev from Jameson and his secretary in 

• •> 

checks or cash; that he told them he would only receive 
it as a free agent; that he told them just what lie meant 
to do with it; that his disposition of it was agreeable to 
Mr. Jameson, the donor; that it was spent with promin¬ 
ent people throughout the State of Virginia for the pur¬ 
pose for which il was contributed; that when parts of 
it were deposited in bank accounts of appellant or of 
agencies or corpoiations controlled by him, it was done 
openly and that, at tin* first request made of him by 
the donor to know of the disposition of the fund, that he 
was given express and full information as to its dispos¬ 
ition and allocation for the purposes of the campaign 
and that he concealed nothing from the donor; and after 
a part of said fund had been allocated for the Anti-Smith 
Headquarters Committee of the South in February 
that fact was also immediately reported to the House of 
Representatives. (It is not contended that there was any 
law requiring a report to any public authority in the 
State of Virginia of the amount spent in Virginia alone.) 
(K. p. 22, 2d, 24.) 

In view of the above summary of appellants evidence, 
on the charge of concealment, it is again submitted that 
it was beyond the province of the Court to direct a ver¬ 
dict. On the contrary, it was the exclusive province of 
the Jury to pass upon the weight of the evidence, the 
good faith of the plaintiff and the meaning and effect of 
the statements made by him with respect to his handling 
of the fund and his denial of anv concealment thereof 


from anyone entitled to know anything in respect thereto. 

All nitefences from the evidrure >>f the appellant and 
his witnesses must be taken most strongly in his favor 
upon a motion for a directed verdict. Certainly an in¬ 
ference of good faith must be drawn from appellants un¬ 
contradicted testimony, and therefore nothing in the case 
warranted the use by appellee of the word shameless in 
describing any act of appellant. To illustrate the appell¬ 
ant’s good faith and honest intentions more directly, ii 

s • 


should be observed that if he had acted in bad faith, or 
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been dishonest or shameless in his handling of the Jame¬ 
son funds, he could have reported to Mr. Jameson that 
all the money was spent in Virginia, and none of it allo¬ 
cated to territory outside of Virginia, and that would 
have been the end of any possible inquiry or complaint 
by Jameson or anyone else. Instead of his report of the 
funds being an evidence of shamelessness and bad faith, 
it was primary and absolute evidence of honesty and 
good faith. The rule is that a good, inference must be 
drawn from uncontradicted evidence rather than an evil 
or bad inference, when the evidence stands uncontradict¬ 
ed, and certainly too it was the province of the Jury to 
draw its own inference from such uncontradicted testi- 
m ony. 


“(d) Did the plaintiff admit in his evidence that 
$48,300 of the Jameson money was never accounted 
for to Jameson or to anyone else who had a right 
to an accounting with respect to it?” 


Upon this proposition, we submit that the Jury had 
the same right to pass upon the truth or falsity of this 
charge as upon the other charges herein analyzed. In fact, 
this charge was the most serious of all, since it amounted 
to a charge In' appellee that appellant actually converted 
or embezzled $18,300 of the Jameson funds. It is hard to 
conceive how anv other view of the meaning of this lan- 
guage could be taken by members of the public.' The 
charge was that appellant did not account “for $48,300 
of this amount.” When a fiduciary fails to account, the 
lirst implication therefrom is that he has either con¬ 
verted the monev to his own use bv an act amounting to 
larceny or embezzlement of trust funds, or that lie has 
been called upon for an accounting by his cestui (pie trust 
and has deliberated refused the accounting due. 

So far as counsel for appellant understands the evi¬ 
dence, there is not a word or sentence in the record to 
support the conclusion that appellant failed to account 
for this fund of $48,300. This accounting must not be 
confused with the alleged duty to report—although as 




stated before, there was no duty to report to any public 
authority in Virginia, if any, at all. The duty to account 
as charged here, necessarily referred to an accounting to 
the contributor, Mr. Jameson, or to some alleged duty to 
account to the Senate Lobby Committee, or to report t<> 
the House of Representatives. 

Appellant’s evidence shows that he did account to Mr. 
Jameson for this fund, to Mr. Jameson’s entire satis¬ 
faction, saying that he had disposed of the same through 
various agencies in the State of Virginia and that lie had 
allocated $17,000 to the Headquarters Committee for the 
South in February 1920. He made this accounting a> 
soon as the same was asked for or an occasion therefor 
arose. Xo one else, private or public, had any right to 
an accounting, and the record in this case shows that the 
Senate Lobby Committee voted i to 1 that it did not rrm 
Jiave a right to ask questions about it, ynuch less to ask 
for an accounting. 

We wish now to bring further to the attention of the 
Court a case from 241 New York 327, opinion by Justice 
Lehman, (Abell v. Cornwall I. Co.), which in many ways 
states facts paralleling the situation between the plaintiff 
and the defendant here. In the Abell case the Court held 
that in order to justify, aU of the charges ynust be estab¬ 
lished as true, and that if any part of any charge is not 
so established, the plaintiff may be injured in the com¬ 
munity where he lives and that, therefore, the defendant 
is liable for damages and the matter remains one for the 
Jury to pass upon. 

In the Abell case it was undertaken to show that the 
plaintiff was an unprincipled character by proving var¬ 
ious transactions between himself and others unrelated 
to the libel of the defendant, and, upon this receipt of 
evidence, the New York Court of Appeals said: 


“In spite of the fact that the defendant had not 
even attempted to plead the truth of the charge that 
the plaintiff is an unprincipled character in that his 
treatment of his father shows a general lack of prin¬ 
ciple, the defendant was permitted to supplement 


common report of plaintiff’s treatment of his father 
by further evidence of complaints by the father 
made to third persons of his treatment by plaintiff; 
by evidence of other hearsay and village gossip not 
shown to have been reported to the defendant or re¬ 
lied upon by it; and by the introduction in evidence 
of certain deeds of property formerly owned;by the 
father from which, it was urged, inference; might 
bo drawn that plaintiff had taken an unconscionable 
advantage of his father; and upon such evidence 
the jury was allowed to speculate upon the truth of a 
charge which under the pleadings could not be justi¬ 
fied. Such evidence was clearly incompetent and 
irrelevant, and through its admission a charge which, 
otherwise, might reasonably be regarded as a source 
of amusement rather than contempt, became a seri¬ 
ous moral delinquency; and the plaintiff found him¬ 
self called upon to show falsity of this charge, 
though its truth was not asserted by proper plea of 
justification nor supported by competent proof. Such 
error requires a reversal of the judgment.” 

At the (uid of the above case is found a complete an¬ 
notation upon the subject of ‘‘Common report as defense 
to action for libel or slander,” indicating a unanimity of 
view throughout the country that specific incidents may 
not be singled out to establish general reputation. j 

it may be argued that in this case some of the evidence 
of appellant constitutes a defense , by virtue of a combin¬ 
ation of law and fact. If such contention is made the 

fact remains that under such contention the Jurv and 

! * 

the Jury alone is vested with the power to pass upon 
such questions. In support of this proposition, we cite 
Louisrille <T A. It. Co. v. Woodson, 134 L. S. G22, as fol¬ 
lows : 


“Thus, in Whirley v. Whiteman, I Head, GIG, it 
is said: ‘In trials by jury, the court is to decide the 
questions of law, and the jury questions of fact; 
H'hat art' railed mixed questions, consisting of both 
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law and fact , as questions in respect to the degree of 
care, skill, diligence, etc., required by law in particu¬ 
lar cases, are to be submitted to the jury , under prop¬ 
er instructions from the court, as to the rules and 
principles of law by which they are to be governed in 
their determination of the case. The truth of the 
facts and circumstances offered in evidence , in sup¬ 
port of the allegations on tin* record, must be deter¬ 
mined by the jury. But it is for the court to de¬ 
cide whether or not those facts and circumstances, if 
found by the jury to be true, are sufficient in point 
of law to maintain the allegations in the pleadings. 
* * •’ ”■ (Italics ours). 

The contention may also be made in this case that the 
meaning of the charges and of the evidence of appellant 
is a matter for the Court. Such is not the law. The 
charges made by appellee against the appellant must be 
read and construed in a sense in which the readers to 
whom tliev were addressed would ordinarily understand 
them. Hence, the innuendo and the implications from 
the charges must be proved just as fully as the charge 
with respect to a bare or technical violation of the law. 

We refer now to 250 U. S. 293, Washington Tost i'om- 
pany v. Chaloner , in which the court said: 


“ k A publication claimed to be defamatory must be 
read and construed in the sense in which the readers 
to whom it is addressed would ordinarily understand 
it. So the whole item, including display lines, should 
be read and construed together, and its meaning and 
signification thus determined. When thus read, if 
its meaning is so unambiguous as to reasonably bear 
but one interpretation, it is for the judge to say 
whether that signification is defamatory or not. If. 
upon the other hand, it is capable of two meanings, 
one of which would be libelous and actionable and the 


other not, it is for the iurv to sav, under all the cir- 
cumstances surrounding its publication, including 


extraneous facts admissible in evidence, which of the 


two meanings would be attributed to it bv those to 

whom it is addressed or bv whom it mav be read. 4 ,r 

• • 
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To summarize the conclusions established by the cases 
and to epitomize the citations in support thereof, we sub¬ 
mit that the following principles are universally estab¬ 
lished as the law in this country: 

I. 

; 

Where the evidence tends in any way to establish the 
cause of action or defense, it is error to take the case 
from the jury or direct a verdict. 

Drake!y v. Gregg, 8 Wall. (75 U. S.) 242, 19 L. Ed. 
409; 

Hickman v. Jones . 9 Wall. (76 U. S.) 197, 19 L. Ed. 

551; : 

Barn eg v. Schneider, 9 Wall. (76 U. S.) 248, 19 L. 
Ed. 648; 

A. B. Small Co. v. Lamborn £ Co., 267 U. S. 248, 

45 8. Ct. 300, 69 L. Ed. 597; 

People (Colo.) for the Use of Little v. Hutchison, 
9 Fed. (2d) 275; 

C. M. £ St. P. By. Co. v. Corgan, 271 U. S. 472, 

46 8. Ct. 564, 70 L. Ed. 1041; 

Gunning x. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 
L. Ed. 720. 

Pa. B. Co. v. Chamberlain, 288 U. S. 333, 53 S. Ct. 
391, 77 L. Ed. 819. 

i 

n. 


A plea of justification requires great certainty of 
averment and must justify the sting of the very charge 
alleged. * * * The justification-must be as broad as the 
charge. 17 B. C. L., pp. 399, 400, sec. 156 and cases cited 
merely that the words spoken are true; the defendant 
must allege the facts which go to prove the truth of the 
charge. 17 B. C. L., pp. 399, 400, sec. 156 and cases cited 
in notes on page 400. See sec. 170, 17 B. C. L., pp. 412, 
413 and cases cited. 
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III. 


Although proof of the truth of a libel is a good de¬ 
fense, the justification to be complete must be co-exten- 
sive with the libel and as broad and complete as the mis¬ 
chief charged, and must show the specific acts charged. 


X cirri I on Libel anfl Slander (4th Kd.), p. 766, sec. 
699; 

Whitney v. Janesville (ionite. Fed. ('ase Xo. 
17,590; 

Cook e. Tribune Assn., 5 Blatcll, .‘>52; 

_ v. Sun Print inf/ Co., 98 Fed. 925; 

Croud Union Tea Co. v. Lord, 2.41 Fed. 490, 494; 
Abell v. Cornwall hid. Cor/i.. 241 X. V. 427, 44 
A. L. K. 880; 

Bingham v. Gat/nor, 204 X. V. 27, 44, 45; 96 X. K. 

*84; 

Vashburq v. Utica Doth/ Press Co., 1/2 X. V. Supp. 
609 

Level/ v. X. Y. Evening Journal. 260 X. V. Supp. 
654; 

White v. White, 129 Ya. 621, 106 S. F. 450: 

46 Corpus Juris, 1244-1244, Title Libel and Slan¬ 
der, sec. 194. 


In view of the above considerations, it is earnestly 
hoped that this Court will award to appellant a new trial, 
in order that a Jury of his peers may pass upon the mer¬ 
its of the controversv arising, and that he mav be given 
opportunity before such Jury to re-establish his good 
name and reputation as a good and lawful citizen. 

Respectfully submit h-d. 

Robert H. McXeii.l, 

Kelly Kash. 

Bradford Ross, 


Attorneys for Plaintiff. 
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No. 7083. 


James Cannon, Junior, Appellant , 

v. 

George II. Tinkiiam, Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal from an order of the trial court 
directing a verdict of the jury in favor of appellee 
upon all of the testimony as offered by the plaintiff to 
maintain the allegations of his declaration. 

The plaintiff was a Bishop of the Southern Methodist 
Episcopal Church and the declaration makes the usual 
and necessary, if not effulgent, allegations as to the 
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plaintiff's character and reputation and charges that 
the defendant libeled him, on June 20, 1930, by the pub¬ 
lication of these words: 


“Lest Bishop Cannon shall delude anyone into 
thinking the charges which I made against him in 
the House of Representatives were unfounded, and 
meeting his challenge that I divest mvself of mv 
Congressional immunity, I desire to restate over 
my signature the charges 1 made in the House of 
Representatives that he is a shameless violator of 
the Federal Corrupt Practices Act, a criminal 
statute, that he received $65,300 from a Xew York 
capitalist, Mr. Jameson, during the 1928 elections, 
and illegally concealed the receipt of all this money 
until February 15, 1929, and has not yet accounted 
for $48,300 of this amount, refusing to do so before 
the Senate lobby investigating committee before 
which he appeared voluntarily and where he was 
under oath and could have been cross-examined.” 
(Record page 3.) 


The declaration charges that the statement was ma 
liciously false and it was libelous per se, and claims 
compensatory damages of $250,000 and punative dam¬ 
ages in like amount. 

To this declaration five pleas were filed: 

(1) That the statement was true. 

(2) That the defendant was not actuated by malice, 
but by a high sense of public duty. 

(3) That the publication was invited and that the 
appellee was challenged to issue it and did so in re¬ 
sponse to such invitation. 

(4) That the charges were reliable and accurate, and 
that by reason thereof the appellee was free from 
being held for damages, and that the appellee, as a 
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member of Congress, was under the duty to present 
the matters to the public and that he did so without 
malice. 

(5) That he had acquired his information as a mem¬ 
ber of Congress and, in order to inform the public of 
the evils of handling campaign funds and in order to 
meet the appellant’s challenge, he had given publicity 
to the charges, all without malice. 

The principal testimony in behalf of the plaintiff 
was his own. It was briefly to the effect that imme- 
diatelv after the Democratic Convention in 1928 he 
had called a conference of southern dry leaders at 
Asheville, North Carolina, every southern state except 
one being represented, and that the conference decided 
to organize the Anti-Smith Democrats to oppose the 
election of Smith and to elect dry congressmen and 
senators; that he was chairman of the Committee to 
carry out the plans and the full authority was put into 
his hands. The call for this conference is on page 31 
of the Record. That early in September he sent a 
copy of this call, together with a letter, to E. C. Jame¬ 
son, advising him of this Anti-Smith Democrat move¬ 
ment in the south and asking Jameson for at least 
$50,000, to which Jameson replied that he would be 
glad to contribute for the purpose that Cannon had 
mentioned in his letter, Jameson testifying (R. p. 46): 


“I gave Bishop Cannon $65,300 to be used to 
broaden the information of the action of the Ashe¬ 
ville Conference and its declarations, through the 
channel of the Anti-Smith Democrats.” 


Thereafter Cannon saw Jameson, received money from 
him at the rate of about $10,000 a week, Cannon ask¬ 
ing that the money be paid in cash or in checks pay¬ 
able to cash, and none of it was payable to the Head- 
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quarters Committee because Cannon did not wish it 
that way. Cannon deposited the money in bank in his 
personal account or put it in a safe deposit box, and 
some of it found its way from his personal account in 
one bank to his personal account in another, or to his 
Anti-Smith Democratic Committee account or to the 
Anti-Smith General Headquarters Committee account 
of which Ada L. Burroughs was treasurer; that all 
told he got $65,300 from Jameson, these payments com¬ 
mencing on September 18, 1928, and including Septem¬ 
ber 28, October 9, October 16, October 19, 1928, and 
January 14, 1929. 

Cannon admitted that he sent $5,000 of this money 
to Frank R. McXinch, Chairman of the North Caro¬ 
lina Anti-Smith Committee operating solely in North 
Carolina, on November 22, 1928; that during the cam¬ 
paign he expended $4,900 of this money in printing, all 
of which was used in the State of Virginia and other 
southern states; that he also sent, during the cam¬ 
paign, three items—one to Little Rock, Arkansas, one 
to Florida, and one to Anniston, Alabama—in amounts 
varying from $200 to $500 each, and that out of this 
money he expended over $6,000 for his own current 
expenses traveling through the various states in the 
south in behalf of this campaign. 

He admits that, although he received this monev on 
the dates mentioned and made expenditures as indi¬ 
cated, he did not report the receipt of any of the money 
nor any of the expenditures to Ada L. Burroughs, the 
Treasurer of the General Headquarters Committee, 
Anti-Smith Democrats, until February 11, 1929, at 
which time Senator Steiwer of the Lobby Investigat¬ 
ing Committee, United States Senate, had called upon 
E. C. Jameson to give a report as to what campaign 
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contributions he had made. Learning of this fact, Can¬ 
non sent Jameson a telegram advising him that he, 
Cannon, had spent $17,300 of the Jameson money in 
more than one state and $48,000 in the State of Vir¬ 
ginia alone, the telegram stating, in addition, ; 

“This will correspond exactly with our official 
reports.” (R. p. 37) 

As to these official reports Cannon testifies (Rj p. 38) 
that February 11, 1929, was the first time he had told 
Miss Burroughs, the Treasurer of the Committee, of 
the receipt or expenditure of money; that at that time 
he and she together worked out their accounts, and that 
she received from Cannon a check dated February 11, 
192!), in the sum of $17,000, marked “donation of E. C. 
Jameson, New York,” and that she disbursed to him a 
series of checks totalling something over $17,300, being, 
as he claimed, a refund to him for the Jameson money 
that he had expended through a period of several 
months before (R. pages 54 and 55). Cannon’s testi¬ 
mony was that, on February 11,1929, when these checks 
were kited between him and Miss Burroughs, it was 
not a kiting of checks but a mere cross section in book¬ 
keeping and admitted that when these checks were is¬ 
sued he onlv had four or five hundred dollars in his 
account and that the Burroughs account had a i very 
little money in it, nothing like the amount of the checks. 

Cannon’s testimonv further showed that he was ex- 

%> 

ecutor of an estate of one Mary C. Moore; that being 
residuarv legatee he had taken out. of the estate all of 
the cash and paid it to himself in advance of the dis¬ 
tribution to the specific legatees, and that he had com¬ 
mingled all the funds of the estate with his own money, 
and that, when the time came to make distribution, by 
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manipulation of the various bank accounts, he put 
$5,000 of the Jameson money into his executor’s ac¬ 
count at the Bank of Crewe, Virginia, and that he 
jockeyed the funds of the estate and Jameson money 
through a series of accounts for the benefit of a con¬ 
cern that he called the Newspaper Supply Company, 
a non-existent corporation. 

IIis testimony likewise showed that at this time he 
was engaging in a series of stock transactions with a 
New York concern known as Kabel & Company, an al¬ 
leged bucket shop, the principal officer of which, after 
its failure, was indicted and convicted; that he had put 
in about $2,500 in the stock transactions and dealt in 
more than $400,000 worth of securities in less than 
three months; and that, on December 2, 1927, he had 
wired Kabel & Company that he could not send any 
more monev because he had to make settlement of the 


Mary C. Moore Estate. 

* 

There was much further testimony onlv collaterally 
related to the issue to the effect that Bishop Cannon 
had, for a number of years, been in controyersy with 
the newspapers and with his Church authorities; that 
many things had been printed about him that were at 
least not of a very complimentary nature; that prior 
to the time of the alleged libel in this case he had al- 
ready brought other libel suits for large amounts, al¬ 
leging that his reputation had been damaged to the 
value of more than $5,000,000 by reason of things that 
had been published about him in various newspapers 
in the United States; that he had printed and distrib¬ 
uted 20,000 copies of an article defending himself as 
to charges of hoarding under the Lever Act, of gam¬ 
bling in the stock market and various other things that 

o c 1 

were thought by him to have affected his reputation. 
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In his testimony also was an admission by him that 
he had written, on September 15, 1928, during the cam¬ 
paign, a letter to one W. C. Gregg in New Jersey, 
thanking him for a contribution of $500 that Gregg had 
made to the Headquarters Committee, Anti-Smith 
Democrats, and in the letter making the suggestion to 
Gregg that, in order to avoid accounting for the $500 
under the Corrupt Practices Act, he could make the 
contribution to the Church, the suggestion being in 
these words: 

‘‘Referring to the fact that all funds which are 
used under the auspices of the anti-Smith Demo¬ 
crats must be reported by our treasurer as used 
for political purposes, I would say that if you 
prefer that your contribution should not appear in 
the report of the committee, it can be utilized in 
the literature campaign of the board of temper¬ 
ance and social service of the Methodist Episcopal 
Church, South, which can concentrate to that ex¬ 
tent to the amount of $500, especiallv in Tennes¬ 
see.” (R. 40) 


At the close of the plaintiff’s case, after argument 
on a motion to direct a verdict, Mr. Justice Bailey in¬ 
structed the jury in these words: i 

“Members of the Jury, in this case the defen¬ 
dant has pleaded the truth of the charges made in 
the publication, and I find from the testimony of 
the plaintiff and of his own witnesses that he was 
guilty of violating the corrupt practices act, and 
that the charges made against him are substan¬ 
tially true. 

“i therefore direct you to return a verdict for 
the defendant.” 
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the subject, lie is not within the Corrupt Practices Act. 

"Without desiring’ to be critical of appellant’s brief, 
it does not seem to discuss these issues: vet tliev were 
the issues in the lower court and are the issues here. 


Manv authorities are cited to show when a court may 
direct a verdict. They state the law but are not ap¬ 
plicable to the evidence here. The Corrupt Practices 
Act is ignored in the brief: yet whether or not it was 
violated is the sole question. The lower court decided 
that, on plaintiff’s own admission, the Act was violated. 
The brief does not dispute this statement. 

Appellant's brief is perhaps entitled to some criti¬ 
cism for going bevond the record. Under the heading 
“Kvidence" on page 15, the brief sets out two state¬ 
ments by the Court and one by the appellee's counsel. 
No such quotations are in the transcript of record. 
If appellant wished these statements he should have 
included them. If included, it would be shown that 
these statements were used in connection with an argu¬ 
ment concerning the plea of the defendant to the effect 
that the plaintiff had invited the libel and, therefore, 
could not complain of it. There is much law in sup¬ 
port of a right to direct a verdict on that ground. The 
quotation, as given, is unfair to the trial justice, be¬ 
cause it seeks to charge him with improperly changing 
his mind. The right to change his mind becomes the 
duty of the Court if the argument and the evidence so 
dictate. It presents an incorrect picture to use his 
language in an improper setting. The Court, however, 
did not decide the motion for a directed verdict upon 
the ground that the plaintiff had invited the alleged 
libel and, therefore, could not complain of it, but on 


the ground that the plaintiff, himself, had admitted vio¬ 
lations of the Corrupt Practices Act. 
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Appellant’s brief, therefore, neither raising nor dis¬ 
cussing the issues upon which the decision of this Court 
must depend, will not be further adverted to. 


APPELLEE’S DESIGNATION OF THE ISSUES. 

Referring to the four issues mentioned above as 
being raised by the appellant, appellee concedes that 
the plaintiff was charged with the commission of a 
crime and that it was charged that that commission 
was shameless. The contention of the appellant that 
the language of the libel amounted to a charge!of em¬ 
bezzlement or misappropriation or conversion of funds 
to the use of the plaintiff is mere idle speculation, for 
a reading of the alleged libel must make it obvious that 
the gravamen of the charge is a violation of the Cor¬ 
rupt Practices Act for failing to account to the trea¬ 
surer for the receipt of the Jameson money and its 
expenditure. 

If Cannon received the money from Jameson, he was 
under obligation to report it, and if he did not do so 
he violated the Act. If, belatedly, he reported part 
of it and was under obligation to report the rest, he 
still violated the Act. The alleged libel was uttered 
June 18, 15)30. Cannon had already appeared before 
the Senate Lobby Investigating Committee more than 
a year before and had refused to disclose the use of the 
unreported amount. 

Cannon seeks to avoid the Act bv saving that he did 
not determine until February 11, 1929, that his receipt 
of all of the Jameson money and his expenditure of 
any part of it could make him amenable to the Act 

until he decided that part of it was expended in two or 

■ 

more states. That issue will be discussed in subse¬ 
quent pages of this brief. 
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The whole purpose of the Federal Corrupt Prac¬ 
tices Act is one of accounting, both of receipts and ex¬ 
penditures of campaign funds. To say that any part 
of the alleged libel charges embezzlement or misappro¬ 
priation or conversion of funds on the part of the plain¬ 
tiff is but a far fetched distortion of plain and unmis¬ 
takable language. That such an interpretation of the 
libel is a mere afterthought is evidenced bv the fact 
that the case was never tried on this theory. Then, too, 
the greater should include the lesser, and if the plain¬ 
tiff is a violator of the Federal Corrupt Practices Act, 
his conduct is sufficiently criminal as to prevent any 
other charge from doing him anv harm. These other 
matters, therefore, being more or less an enumeration 
of specifications, we are relegated to the consideration 
of the one outstanding question, which is, 


Does the testimony of the plaintiff substantially 
prove that he violated the Corrupt Practices Act; 


and the secondary question, 

Having violated the Act, is the plaintiff shame¬ 
less, and, even thought not shameless, does the use 
of the adjective give him a cause of action that he 
would not otherwise have had. 


DID THE PLAINTIFF, ON KIS OWN TESTIMONY 
AND THAT OF HIS OWN WITNESSES, VIO¬ 
LATE THE CORRUPT PRACTICES ACT? 

The Corrupt Practices Act , as it appears in U. S. 
Code, Aim.; Titles 1 to 4, pnr/e 71, Sections 241 to 256, 
inclusive, sets out a number of ways in which the Act 
mav be violated: 

(a) Cannon violated the Corrupt Practices Act in 
not treating his Committee, entitled “Headquarters 
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Committee, Anti-Smith Democrats,” as a political 
committee. Section 241, Sub-section (c), defines the 
term “political committee” as follows: 

“(c) The term ‘political committee' includes 
any committee, association, or organization which 
accepts contributions or makes expenditures for 
the purpose of influencing or attempting to in¬ 
fluence the election of candidates or presidential 
and vice presidential electors (1) in two or more 
States, or (2) whether or not in more than one 
State if such committee, association, or organiza¬ 
tion (other than a duly organized State or local 
committee of a political party) is a branch or sub¬ 
sidiary of a national committee, association, or 
organization”; 

The term “expenditure” is defined in Sub-section 
(e) as follows: 

• 

“(e) The term ‘expenditure’ includes a pay¬ 
ment, distribution, loan, advance, deposit, or gift, 
of money, or any thing of value, and includes a 
contract, promise, or agreement, whether or not 
legally enforceable, to make an expenditure.” 


(b) Cannon violated the Act by failing to account for 
contributions received. Section 243 reads as follows: 

“S. 243. Accounts of Contributions Received. 
Kvory person who received a contribution for a 
political committee shall, on demand of the trea¬ 
surer, and in any event within five days after the 
receipt of such contribution, render to the trea¬ 
surer a detailed account thereof, including the 
name and address of the person making such con¬ 
tribution, and the date on which received. (June 
25, 1910, c. 392, S. 4, 36 Stat. 823; Feb. 28, 1925, c. 
368, Title III, S. 304, 43 Stat. 1071.)” 
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A contribution is, by the Act, defined as follows (Sec. 
241, Sub-section (d) : 

“(d) The term ‘contribution’ includes a gift, 
subscription, loan, advance, or deposit, of money, 
or anything of value, and includes a contract, 
promise, or agreement, whether or not legally en¬ 
forceable to make a contribution:” 

(c) Taking Cannon’s own statement, as elaborated 
on bv his counsel, he violated the Act in failing to ae- 
count, under Section 245, of the Act, which reads as 
follows: 


“Every person (other than a political commit¬ 
tee) who makes an expenditure in one or more 
items, other than by contribution to a political 
committee, aggregating $50.00 or more within a 
calendar year for the purpose of influencing in two 
or more States the election of candidates, shall file 
with the Clerk an itemized detailed statement of 
such expenditure in the same manner as required 
of the treasurer of a political committee by section 
244 of this title.” 

An examination of the testimonv makes it obvious 
that Cannon violated the Corrupt Practices Act in at 
least every one of the three aforegoing particulars. 
Tliev will be considered in order. 

(a) Headquarters Committee, Anti-Smith Democrats, 
was a Political Committee and Jameson Money 
was Two-State Money. 

Bishop Cannon testified that the Asheville Confer¬ 
ence was called immediately following the Democratic 
Convention in 1928, and that he was given the entire 
authority to carry out its purposes (R. p. 21). The 
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call to the Conference, under date of July 9, 1928 (R. 
p. 31), stated: 

‘‘that a conference will be held at Batterv Park 

W ■ 

Hotel, Asheville, X. C., beginning at 3 P. M., July 
IS, for the definite purpose of organizing at once 
for the election of ‘dry' Democratic senatorial , con¬ 
gressional, and Slate nominees , and for the defeat 
of the ‘ wet' Tammany candidate for President/’ 

and again 

“the conference will not be an open convention, or 

mass meeting, but in order to secure the highest 

efficiencv will be limited to those who have been 
* 

definitelv invited to assist in the organization of 
the ‘dry’ Democratic vote of the South for the pur¬ 
poses already indicated i 

If the above leaves any doubt as to the general south¬ 
wide appeal of this Committee, the plaintiff made very 
clear what it meant in his letter of September 19, 1928, 
on the stationery of the Headquarters Committee, 
Anti-Smith Democrats, to Mr. E. C. Jameson, among 
others, as follows (R. p. 33): 

“1 have thought that you would be interested in 
what is known as the Anti-Smith movement among 
the Democrats of the South. 

“1 am inclosing in this a paper which contains a 
copy of the declaration of a conference held at 
Asheville by southern Democrats last July. This 
declaration sets forth very clearly the position held 
bv the organization formed at Asheville, which is 
carrving on active work throughout the Southern 
States to secure the defeat of the wet Tammany 
candidate for the Presidency * * * If enough 
of the people can be reached with the proper kind 
of literature, we are satisfied that we can break 
the solid South on this great issue and turn the 
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electoral votes of several of the southern States 
against Smith to Hoover. * * * As the Asheville 
conference chose me to he chairman of the head¬ 
quarters committee, I am therefore responsible in 
large measure for the conduct of the campaign.” 

After saying that he needs $200,000, he follows with 
these words: 

“We need at least $50,000 of this amount within 
the next two weeks to enable us to print and cir¬ 
culate this literature in October. I am writing vou 
with the hope that you will he sufficiently interested 
in the objects of our committee to make a sub¬ 
stantial contribution To our work." 

To this letter Jameson, on September 26, 1928, (R. 
p. 34), made reply, acknowledging receipt also of the 
declaration of the Asheville conference and, among 
other things, said: 

“I shall be verv glad to contribute as much as 1 
am able for the purpose you mention in your let¬ 
ter. 1 think vou are entitled to the greatest svm- 
patliy and support for the effort you are making." 

Upon being asked for what purpose he gave $65,300, 
Mr. Jameson (R. p. 46) testified: 

kk I gave Bishop Hannon $65,300 to be used to 
broaden the information of the action of the Ashe¬ 
ville Conference and its declarations, through the 
channel of the Anti-Smith Democrats.” 

Referring to this same occurrence (R. p. 36) Senator 

Cara wav asked Mr. Jameson if this money was to be 
• •> 

used to elect Mr. Hoover. Mr. Jameson answered: 


“Well, of course, the conference was that.” 
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Thereafter Bishop Cannon, testifying before the 
Lobby Committee and having his attention called to 
Jameson's testimony (R. p. 36) said: 

“I recall that testimony of Mr. Jameson, and I 

testilied before the Lobby Committee that I did 

iSot dispute Mr. Jameson's testimony and that his 

testimony was all right.” 

• , 

Now let us quote from the direct and cross-examina¬ 
tion of Bishop Cannon to show what kind of money he 
thought the Jameson money was (R. p. 37). Bishop 
Cannon speaking: 

“Mr. Jameson had given all of his monev with 
the expectation that it would be expended in the 
State of Virginia, but some could be spent in North 
Carolina, and he said 1 could also, if necessary, 
use some elsewhere.” 


Bishop Cannon speaking, direct examination (R. p. 


OO) 


“1 first reported the Jameson contribution to 
Miss Burroughs, as treasurer of the General 
Headquarters Committee, February 11, 1929. 1 

did not report it prior to then because I did not 
expect to use it until after the first of January, for 
the General Headquarters Committee work. In 
February 1 reported $17,300 of the Jameson con¬ 
tributions to Miss Burroughs because I was; noti¬ 
fied bv the treasurer of the North Carolina State 
Committee that there would not be any possibility 
of their refund of $5,000 of Jameson money I had 
sent down there with the understanding it would 
lx? refunded if possible. It then became an ex¬ 
penditure in more than one State. When I went 
over the heavy printing bills thoroughly and care¬ 
fully, it became very difficult to discriminate be¬ 
tween the matter used outside of the State of Vir¬ 
ginia and that used in the State of Virginia. After 
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thinking it over I decided to put down as part of 
the Headquarters Committee expenses the hill of 
some $4,900 due the Guardian Printing Company, 
which I could not conscientiously swear or sav was 
not partly used outside of the State of Virginia. 
There were other amounts I had expended from 
time to time which I hoped would he met hy con¬ 
tributions from other sources. When it became 
evident they would not he, I added them all up and 
gave the amount, over $0,000, as to he paid out of 
the Jameson money. I could have made no refer¬ 
ence to that and just paid it as Virginia matter, 
hut I could not conscientiously do it because thev 


were expenses incurred in outside general work. 
So, after figuring it over, I decided that $17,000 of 
Mr. Jameson's money would have to he reported 
as used in more than one State, so I gave it to 
Miss Burroughs at that time. The balance of it I 
made no reference to at all. 


“In February, 1928, 1 was in the New York of¬ 
fice of Mr. Jameson, whose Secretary talked to me 
about making out Mi'. Jameson's report, which had 
been requested by Senator Steiwer. 1 said that if 
Mr. Jameson was going to make a report as to the 
amount he gave me, he should know how it was 
spent, and 1 would find out and let him know, and 
I came to Washington and figured it out and sent 
Mr. Jameson a wire that I had spent $17,300 for 
work in more than one state and $48,000 in the 
State of Virginia alone." 


Referring to the Guardian Publishing Company ac¬ 
count that he concedes came from Jameson money, Can¬ 
non, on cross-examination (R. p. 39), said: 

“Most of the Guardian Publishing Company ac¬ 
count of $4,920.29, had been paid in December." 


Referring to Cannon's testimony above that the 
North Carolina money was sent by him with the under- 
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standing that it might possibly bo returned, the plain¬ 
tiff called as his witness Mr. Frank R. McNinch- Chair¬ 
man of the Federal Power Commission, who, at the 
time of the campaign, was President of the Anti-Smith 
Committee in North Carolina. He said (R. p. 39): 

‘•During the campaign Bishop Cannon talked to 
me over the telephone in October, 1928, about the 
progress we wore making. 1 told him things were 
satisfactory except as to the finances, and he sug¬ 
gested he might help us in that respect. * * :* The 
Committee received $5,000 from Bishop Cannon on 
November 2, 1928. * * * There was no agree¬ 
ment that I recall in my conversation with Bishop 
Cannon over the telephone to return any money 
that he might advance to the Committee.” i 


Referring to the organization of the committee as 
the outgrowth of the Asheville conference, Cannon 
states (R. p. 20): 

‘‘Every Southern State, except one, was repre¬ 
sented at the Asheville Conference, and that con¬ 
ference decided to organize the Anti-Smith Demo¬ 
crats to oppose the election of Smith and to elect 

drv Congressmen and Senators.” 

* 1 


Cannon speaking (R. p. 39) on cross-examination: 

“I wired or wrote in Januarv to Dr. Miller, Dr. 
Branscomb and Dr. Jones to send me their state¬ 
ments because I had sent them something like 
$ 1 , 000 . 00 .” 

Examining the check kiting performances between 
Cannon and his treasurer, Ada L. Burroughs (R. p. 
55),) it will be observed that Miller was in Little Rock, 
Arkansas, Branscomb in Anniston, Alabama, and Bob 
Jones in Florida, and that these three expenditures 
were for campaign purposes in these three states. 
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Let us briefly summarize the proper argument from 
the aforegoing testimony. The plaintiff obviously does 
not deny that the Headquarters Committee, Anti-Smith 
Democrats, was a political committee, but he admits 
that the money received and expended by that commit¬ 
tee was two-state money; that it was received from 
more than one state and expended in more than one 
state, but his contention is that the Jameson money 
could not properly be characterized as two-state money 
because it was not procured or received as such, nor 
expended as such. By his own testimony, however, he 
concedes that $17,300 of the Jameson money became 
two-state money on February 11th, when, for the first 
time, he reported its receipt and expenditure to Ada L. 
Burroughs, the treasurer of the committee. 

The appellee’s contention is: 


1st, That both Jameson and Cannon character¬ 
ized the Jameson money as two-state money; 

2nd, That it’ Jameson gave the money under con¬ 
ditions that made it two-state money, it made no 
difference it* it were all expended in one state it 
still should have been reported; 

3rd, That if any part of the Jameson contribu¬ 
tion became two-state money, then it all was two- 
state monev. 


Let us refer to these points in order. 

1st. Jameson admits that his monev was given to 
further the purposes of the Asheville conference, and 
the Asheville conference was called for the purpose of 
electing drv congressmen and senators and to elect 
Herbert Hoover as President. There can be no mis¬ 
take about this, because Cannon’s letter of solicitation 
and Jameson's letter in reply admit of no other inter- 
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prctation; Jameson’s sworn testimony before the Com- 
miitee sets out its purposes; and Cannon, upon oath 
before the Committee, says that Jameson’s testimony 
is true; but, beyond all that, Cannon says (R. p. 22) 
that Jameson gave his money to be expended in the 
State of Virginia, in North Carolina, and also, if nec¬ 
essary, some could be used elsewhere. If the plaintiff 
is to be believed, Jameson's designation of it made it 
a contribution to a political committee, because the 
definition of a contribution, as given above, includes a 
promise or agreement to make a gift, subscription or 
loan of money, whether or not such promise or agree¬ 
ment is legallv enforceable. The verv moment that 
Jameson labeled his money as being available for ex¬ 
penditure in more than one state, he designated it as 
money that must be reported under the Corrupt Prac¬ 
tices Act. 

The language and definition of the term “political 
committee” is verv broad and includes anv organiza- 
lion which accepts contributions for the purpose of in- 
lluencing presidential elections in two or more states. 
When Jameson told Cannon, therefore, that the money 
was available for expenditure in Virginia, North Caro¬ 
lina and, if necessary, in some other state, he made it 
Corrupt Practices Act money, because he was con¬ 
tributing it to a political committee, through its chair¬ 
man, and making it available for expenditure in more 
than one state, lie* designated it as money that must be 
reported under the Corrupt Practices Act. When 
Camion failed to so treat it he committed an illegal act. 

2nd. If Cannon, having so received the money, spent 
all of it in the State of Virginia, still he must have re¬ 
ported it under the provisions of the Act, for it was 
political money. The committee of which Cannon was 
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the chairman was a political committee within the 
meaning of the Act. This, Cannon admits. Bv send- 
in*»* the report of the Asheville conference, together 
with the letter of September 19, 1928, to Jameson, he 

admits he solicited the monev as committee money. 

• * 

The committee was a two-state committee and the com¬ 


mittee reported but a part of the Jameson money. The 
Act requires the reporting of all contributions, regard¬ 
less of where or how they are expended. Jameson’s 
money was solicited as a political committee solicita¬ 
tion. On his testimony and Cannon’s, it was con- 
tributed as political, two-state money, and if Camion 
had never spent the money at all , under the Act it had 
to he reported. 

3rd. Cannon’s contention that he could split the 
Jameson money into two parts and call the part that he 
had expended in states other than Virginia two-state 
money and the remainder of it Virginia money, which 
lie did not have to report at all, is not only an admission 
of an illegal act but absurd as well. Jameson made no 
distinction or division as to parts of his contribution. 
Originally he agreed to give $30,000, so Cannon testi¬ 
fied, but nowhere in the record did he divide the money 
into parts. He made a contribution totaling $63,300 in 
a number of installments, some in checks and some in 
cash as called for bv Cannon. The entire amount is 


thus branded as being two-state money and not just 
some portion of it that Cannon may elect to report 
under the Corrupt Practices Act. To hold otherwise is 
to make an absurdity and a vain thing out of the Cor¬ 
rupt Practices Act. Why is this so? One illustration 
will suffice. If Cannon’s contention be true, let’s apply 
it politically and see what result we get. 

Contributor A gives $30,000 under the same circum¬ 
stances as set out in Jameson’s and Cannon’s testi- 
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mony. Cannon spends $1,000 of it in North Carolina 
and $49,000 in Virginia. Contributor B gives $50,000. 
Cannon spends $1,000 in Florida and $49,000 in Vir¬ 
ginia. Contributor C gives $50,000 and Cannon spends 
$1,000 in Georgia and $49,000 in Virginia. If Cannon’s 
contention is accurate, all that lie needs report under 
the Corrupt Practices Act out of a total contribution 
of $150,000 is $3,000. Just whv only the smaller 
amount spent in states other than Virginia need be re¬ 
ported and the larger part of the contribution ex¬ 
pended in Virginia need not be reported beggars one’s 
imagination. And yet, all that we do is to apply Can¬ 
non's interpretation of the Jameson money three times 
instead of once. 

Another illustration, if another one is needed, could 
be set up in this way. Contributor A gives $50,000. 
Cannon spends $1,000 in North Carolina and $49,000 in 
Virginia. Contributor B gives $50,000. Cannon 
spends $49,000 in North Carolina and $1,000 in Vir¬ 
ginia. According to his contention he could treat the 
two contributions separately and report $1,000 spent in 
each state, so that out of $100,000 he would only bring 
$2,000 within the Corrupt Practices Act. 

If Cannon received $65,300 of Jameson’s money on 
the basis on which he himself says he received it, or 
if he received it as a contribution with no designation 
at all and spent $1,000 of it in Virginia and $100 of it 
in any other state of the Union, he is obligated: to re¬ 
port it all as a political contribution, because the clause 
in the Corrupt Practices Act defining the term “ex¬ 
penditure” is just as broad as the clause defining the 
term “contribution”, and if Jameson had not brought 

i 

his contribution within the definition of the Act, Can¬ 
non's expenditure of it in more than one state did; bring 
it within the Act, because the definitions are identical 
in terms. 
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If the aforegoing be not so, Congress has done a 
futile and useless thing in passing the Corrupt Prac¬ 
tices Act. If Cannon’s admitted conduct in the hand¬ 
ling of this money is not a violation of the Act, then the 
Act is perfectly useless and it is wholly unnecessary for 
any political committee hereafter to account under the 
Act. By following the trail blazed by Cannon for them, 
political committees can, in the future, avoid the neces¬ 
sity of accounting for other than very small or infini- 
tesimal amounts of total campaign contributions. The 
Act is not quoted in full, but a reading and re-reading 
of it produces a new vision of its scope and purposes. 
The utmost and sweeping particularity is indulged in 
and every possible avenue of escape is closed to him 
who would receive political contributions and expend 
them for election purposes. Congress apparently de¬ 
sired to close every avenue of escape and, by the lan¬ 
guage used, did so. Congress recognized what all 
citizens feel—that the public going to the polls have a 
right to know the various sums of money contributed 
and the channels through which they were expended, 
but if the system used by the Bishop is to be canonized 
as legal, then the electorate will have no place to pro¬ 
cure its information with relation to campaign expendi¬ 
tures except from one who, according to the testimony 
in this case, tried to find a way to conceal the informa¬ 
tion which ought to have been disclosed under the Act. 
That the Jameson money was solicited, contributed and 
expended as two-state money is as plain from the afore¬ 
going testimony as if there had been attached to everv 
dollar expended a statement signed by Jameson in 
these words: “This is money contributed and ex¬ 
pended under the provisions of the Corrupt Practices 
Act. ’ ’ 
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(b) Was not Cannon Under Obligation to Report Jame¬ 
son Money to the Treasurer Sooner Than February 
II, 1929? 

Marly in this brief Section 243 of the Corrupt Prac¬ 
tices Act was quoted, which required that every person 
who received a contribution for a political committee 
should in any event within five days after its receipt 
report to the Treasurer of the Committee a detailed 
account, including the name and address of the person 
making the contribution and the date on which: it was 
received. Camion knew of this provision and failed to 
comply with it. 11 is testimony (R. p. 39) is as follows: 

“1 was familiar with the provisions of the Cor¬ 
rupt Practices Act, that every person who receives 
a contribution for a political committee shall, on 
demand of the Treasurer, and in anv event within 
live days of the receipt of such contribution, ren¬ 
der to the Treasurer a detailed account thereof, 
including the name and address of the person mak¬ 
ing such contribution, and the date on which re¬ 
ceived. I never told Miss Burroughs, the Treas¬ 
urer of the Headquarters Committee, that Jame¬ 
son was a contributor of any money until Febru- 
arv 11 1929. 

ft 7 

“The checks Miss Burroughs gave me on Febru¬ 
ary 11th were deposited to my account and the 
checks I gave her were deposited in her account. 
They were both deposited in the same bank. Each 
check included $17,300, but hers also included her 
salary.” 


Then consider Cannon’s testimony, question and an¬ 
swer form, (R. p. 38) as follows: 

“Q. Did you deposit these checks in the bank, 
that Miss Burroughs gave you on February 11? 
A. I think she did. 


“Q. Your checks were deposited in her hank, 

and her checks in vour account? A. Yes. 

* 

“( t ). A simple case of ‘kiting’ the checks from 
one account to another? A. A simple case of dis¬ 
sections in keeping books, to make your books out. 
”Q. Why did you issue the checks? There was 

no monev there for either of vou ? A. Because i'. 
• • 

would show in the bank account of each of us. 

“Q. So that you drew checks for which you had 
no accounts? A. They were simultaneous depos¬ 
its. The bank honored both of them. 

“Q. Were they both in the same bank? A. Yes. 
“Q. So no money actually changed hands at all ? 
A. Some, not a great deal. 

“Q. Well, a matter of a few dollars that wenl 
to Miss Burroughs’ salarv? A. Well, I think two 
or three hundred. 

“Q. Yes, in addition to Miss Burroughs’ salary. 
But as to the item of $17,300, that refers to the 
printing bill and items in North Carolina. That 
was simply a swapping of checks, was it not ? A. 
Yes, just an equalizing of accounts. 

“Q. And that is what you meant in the telegram 
of the 12th to Jameson: ‘This will correspond ex¬ 
actly with our official reports’? That is what you 
meant, in wiring to Jameson. A. Yes. 

“Q. That is what vou meant? A. Certainly.” 

amesons contributions were as follows (R. p. 3b): 

September 18, 1928—payable to cash $10,000; 
September 28, 1928—payable to cash $10,000; 
October 9, 1928—payable to cash $10,000; 
October 16, 1928—payable to Janies Cannon. Jr.. 
$5,000; 

October 16, 1928—payable to James Cannon, Jr., 
$5,000; 

October 19, 1928—payable to cash $10,000; 
October 19, 1928—payable to the order of Law¬ 
yers Trust Company—cash received by Can¬ 
non—$8,000; 
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December 6, 1928—payable to cash $4,300; 
January 14, 1929—payable to cash $3,000. 


What was the record of the expenditure of the $17,- 

300 of Jameson monev admitted bv Cannon to be ex* 

• • 

pended in a two-state purpose: McXinch testified $4,- 
800 expended on the second of November, 1928. Can¬ 
non stated (cross-examination R. p. 39) $4,920.20 paid 
in December, 1928, to the Guardian Printing Company. 
Cannon (cross-examination K. p. 39) stated amounts 
to Miller, Branseomb and Jones of Alabama, Georgia 
and Florida, expended ]>rior to January 1, 1929; also 
final account of Ada L. Burroughs shows an item of 
$0,394.40 reimbursement to James Cannon, Jr., “for 
cash advanced bv him from time to time to meet cur- 
rent expenses.” 

('an it be possible that anvone can seriouslv contend 

that Cannon did not violate the law as to this $17,300 

on the basis of his own testimonv and conduct with re- 

« 

spect thereto. He admits having received the monev 
during the campaign, much of it before the election in 
November of 1928. 


Cannon had received $58,000 of Jameson monev be- 
fore the election and then solicited some additional 
money in order to clear up unpaid bills, receiving $4,- 
300 on December 6, 1928. He had spent, on his own 
statement, $17,300 of this money for campaign pur¬ 
poses, that is to say, two-state purposes, prior to De¬ 
cember (>, 1928, and yet not a word of either the contri¬ 
bution or expenditure does he give to Miss Burroughs 
until February 11, 1929. lie was indicted with Miss 
Burroughs for a conspiracy to evade the Corrupt Prac¬ 
tices A<*t. If this statement was true, it was a complete 
defense for both of them at the criminal trial. But if 


in desperation for a defense to that charge he makes 
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the statement that he never reported either the receipt 
or the expenditure of the Jameson money to Miss Bur¬ 
roughs until February 11, 1929, by his own confession 
in* fastens upon himself, and himself alone, a violation 
<<f the Act. For this he could have and should have* 
been indicted, and his own admission of the fact set out 
in this ease ought to be sufficient to convict him of the 
offense. 


But what excuse does lie give to avoid the conse¬ 
quences of this confession ? In an effort to explain why 
lie had not accounted for it to the treasurer prior to 
February 11, 1929, and referring to her report as of 
the 1st of January, he says (R. p. 22): 


“I tlid not report it prior to then, because I did 
not expect to use it until after the first of January, 
for the General Headquarters Committee work. 
In February I reported $17,200 of the Jameson 
contributions to Miss Burroughs because I was 
notified bv the treasurer of the North Farolina 
State Committee that there would not be any pos¬ 
sibility of their refund of $5,000 of Jameson money 
1 had sent down there with the understanding it 
would be refunded if possible. It then became an 
expenditure in more than one State.” 


Cannon professes a thorough going familiarity with 
the Corrupt Practices Act. Vet this 'language of his 
brings the donation to North Carolina squarely within 
the definition of “expenditure" as set out in the Act, 
for it includes the words “loan, advance, deposit, or 
gift, of money.” Even assuming, therefore, the truth 
of his words that it was a loan to North Carolina, and 
Mr. McNinch—Cannon’s own witness—does not sup¬ 


port this statement, nevertheless it should have been 
reported under the Act. Cannon says that when he 
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found he couldn’t get it back, it then became an expen¬ 
diture in more than one state. The truth is that it was 
an expenditure in more than one state when he gave it 
on November 2, 1928. Then again, (R. p. 23) he says: 

“So after thinking it over, I decided that the 
only thing to do was to put down, as part of the 
Headquarters Committee’s expenses the bill of 
some $4,900, which was due the Guardian Printing 
Company, which had been paid thou, which I could 
not conscientiously swear or say was not':partly 
used outside of the State of Virginia.” 


Why was it that Gannon's conscience disturbed him 
on February 11, 1929, and not at the times he was mak¬ 
ing these expenditures and the distribution of the lit¬ 
erature f Of course the use of the word “conscience” 
is an unctions, self-serving declaration, arrogating to 
himself an unwarranted fact that he ever had a con¬ 
science with respect to these expenditures. The truth 
is that the Senate Oommitteo was endeavoring to find 
out something from Jameson about his contributions 
and Gannon, having discovered that fact, was running 
around in circles to find some explanation that would 
appease the Gommittee and keep it off* his back. To 
that end he sent the telegram to Jameson, which now 
turns out to be, as Gannon knew it was then, a plain 
and unmitigated perversion of the truth. 

Again, (R. p. 23), Cannon says: 


“Then there were other amounts which I had ex¬ 
pended from time to time, which 1 had hoped would 
be met bv contributions from other sources. When 
it became evident that they would not be, I added 
them all up and gave the amount—over six thou¬ 
sand dollars—as to be paid out of the Jameson 
money. 
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**1 could have mode no reference to that. could 
hove just paid it os a Virginia matter. But I could 
not conscientiously do that, because they were ex- 
ponses incurred in outside, general work." 


By this language he admits that he now knows and knew 
on February 11, 1920, that these expenditures were re¬ 
quired to be reported under the Act. What was it that 
awakened his alleged conscience on this subject it* it 
was not the Senatorial committee investigation of the 
matter? If they were legitimate expenditures to be 
accounted for under the Act on February lltli, 1929, 
they were equally as well expenditures to be accounted 
for when he made them and during the times that the 
treasurer made her several reports. 11 is language 
shows, however, his innermost self and his real atti¬ 
tude toward these expenditures when he said that he 
could have just treated these expenditures as Virginia 
expenditures. The plaintiff mistakes the feeling with¬ 
in himself when he calls it conscience. It might better 
be characterized as the common garden variety of gall, 
or a sublimated audacity that he should expect anyone 
to believe an explanation of this character, which, even 
if true, amounted to a brazen Haunting confession of 
a violation of the Act. 

Again, read his testimony (R. p. 23) referring to his 
sending the telegram to Jameson and why lie desig¬ 
nated the $17,300 of his expenditures as Jameson 
money. Speaking of the fact that Ilealy had told him, 
Cannon, that Senator Steiwer had asked for a report 
from Jameson about bis contribution, Cannon says that 
he said to himself: 


“I said, ‘Well, if he is going to report the amount 
that he gave to me, why, he ought to know how that 
was spent. And I will find out, and let him know.' 
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Cannon is here in the position of saying that he re¬ 
ported this amount to Jameson on February 11th not 
to comply with the Corrupt Practices Act, not to give 
the information that he had long concealed, but to tell 
it to Jameson apparently to help Jameson out. Jame¬ 
son was under no obligation to report to the Committee 
how the Cannon money was spent. It is perfectly ob¬ 


vious that this conduct of Cannon’s 


was an effort to 


conceal from the Committee exactly how the Jameson 
money was handled, and, by telling what now appears 
to be a half truth, Cannon hoped to conceal the whole 
truth. 


The gist of Cannon’s defense to the charge of failure 
to report any of the Jameson money to the treasurer 
until February 11, 1929, is that he did not make up his 
mind until that date that certain expenditures had to 
be charged to the Jameson money. A review of the 
facts discloses that he had, months before, received the 
money, had, months before, expended the money, but, 
to use his own words, hoped that he could charge these 
expenditures to some other political money, and, find¬ 
ing that he could not, had made the report on Febru¬ 
ary 11, 1929. The law is that he should have reported 
the money when he received it; he should have re¬ 
ported the money when he expended it; or he should 
have reported the money when he loaned it. There is 
no escape from this interpretation of the Corrupt 
Practices Act. If the chairman of a political commit¬ 


tee can receive campaign money, expend it in whole 
or in part during the campaign, and decide months af¬ 
ter the campaign is over whether or not he will report 


it, it must be obvious that the Corrupt Practices Act is 
a thoroughly useless aggregation of words. Were Can- 
non under indictment for thus violating the Act he 
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would dare not interpose such a defense with any hope 
of an acquittal. When he admits the failure to report 
to Miss Burroughs until February 11, 1921), he forever 
closed the door against a recovery to himself in this 
libel suit. It is not believed that this Court can put 
its seal of approval upon Cannon's conduct in this re¬ 
spect alone; that is, in his failure to report the money 
within five days, and hope that thereafter the managers 
of political committees will ever report to the elector¬ 
ate the truth of their campaign receipts and expendi¬ 
tures. So particular is the Act not only as to the ne¬ 
cessity of reporting receipts and expenditures, but it 
also limits the time to five days from the receipt of the 
monev within which to render to the treasurer “a tie- 
tailed account thereof, including the name and address 
of the person making such contribution, and the date 
on which received.’' 

Referring to the last few underscored words, so far 

as this record discloses and the entire testimonv of 

• 

Cannon, there is not a word that shows that Cannon 

has ever given to the Treasurer the date on which he 

received the Jameson money, which he admitted, on 

February 11, 1929, he had already expended as two- 

state monev. Jameson made no allocation of his sev- 
» 

oral contributions for these purposes, therefore, Can¬ 
non has not even yet, as to tin* seventeen thousand odd 
dollars applied by him to two-state expenditures, com¬ 
plied with the Act. Of what value is the five-day ac¬ 
counting clause in the Act if Cannon could wait until 
February 11, 1929, to make his report? If he could 
wait until Februarv 11, 1929, whv could he not wait 
until the following June or September, or, indeed, un¬ 
til the next year, unless, perchance, his somnolent con¬ 
science had not been awakened by the possibilities of 
a Senatorial investigation? 


33 


It is most difficult to the writer of this brief to un¬ 
derstand the statement made on pages 18 and, 19 of 
appellant’s brief, wherein, in speaking of the date of 
February 11, 1929, counsel said: 

i 

“Xo specific item from the Jameson fund had 
up to that time been -used, contributed, or dis¬ 
bursed specifically in territory outside of Vir¬ 
ginia.” 


It is not understandable how, in the face of sworn ad¬ 
missions of Cannon in the record, counsel can make 
this statement or draw any such conclusion. If facts 
are not accurately stated the argument cannot be help¬ 
ful. Cannon, himself, gives the dates and the names to 
whom this monev was disbursed and admits that, as to 
$17,300, the money was used outside of Virginia. How¬ 
ever difficult the plaintiff’s case, such a statement ought 
not to be made in the face of admitted facts. 


THE $48,300.00. 

Counsel seems to make much of the fact that the 
charge is made that Cannon has failed to account for 
$48,300. If counsel does not now understand this 
charge, the writer of this brief feels helpless to con¬ 
vince him, but in order that his brief on this point may 
not go unanswered, be it said that it must be obvious 
that Tinkham’s statement in this respect is true.: The 
entire Jameson money, based upon the preceding argu¬ 
ment, was two-state money. If any part of it was sub¬ 
ject to accountability under the Corrupt Practices Act, 
it all was. It does not lie in the mouth of Cannon to 

i 

determine which portion of it he should account for. 
Plaintiff’s counsel seems to make much of the word 
“accounting.” The word is used in the Corrupt Prac- 



34 


tices Act most frequently in its application to the chair¬ 
man and treasurer, particularly in Sections *242 and 
243. In other places the word “statement” is used, 
and in others the designation of the several steps or 
items to be reported are set out, all of which amount 
to a detailed accounting. Of course Tinkham was right 
when he said that Cannon had not vet accounted for 
the $48,300 of the Jameson money. If lie made the 
statement today, lie is still correct, because Cannon has 
not yet disclosed what he did with the $48,300. It was 

never Cannon's intention to account for this monev if 

• 

he could avoid it. Observe this quotation from the 
testimony of his witness, Frank B. Dunford who dis¬ 
bursed a great deal of Cannon's cash in this campaign 
when he said (R. p. 58): 


“At a conference held at mv home about June 

* 

1st, 1930, prior to the hearing before the Caraway 
Committee, at which conference were present 
Bishop Cannon, Mr. Powell, I)r. Peters and my¬ 
self, Bishop Cannon made the statement that he 
did not intend to divulge to whom he paid any 
money, and that he would go to jail rather than 
divulge the names.” 


Could an eva 
shameless 


sion of the Corrupt Practices Act be more 


If any part of the Jameson money was two-state 

monev, it all was, because it was not severable. 11 is 

failure today to account for part of it, even assuming 

that his accounting for the $17,300 can be treated as a 

compliance with the Act, brands him still as a violator 

of the Corrupt Practices Act. Tinkham's words are 

as true todav as tliev were when tliev were uttered. 
• • • 

There is no mvsterv as to whom or in what manner the 
accounting should be had. A reading of the Corrupt 
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Practices Act will make clear the accuracy of Tink- 
ham's charge. 

o 

On page 21 of appellant's brief, referring to the $48,- 

300, Counsel says: ! 

' * 

“So far as counsel for the plaintiff understands 
the evidence, there is not a word or sentence in the 
record to support the conclusion that the plaintiff 
failed to account for this fund of $48,300. This 
accounting must not be confused with the alleged 
dutg to report —although as stated before, there 
was no duty to report to any public authority in 
Virginia. The duty to account, as charged here, 
necessarily referred to an accounting to the con¬ 
tributor, Mr. Jameson, or to some alleged duty to 
account to the Senate Lobby Committee.” 

w 


This language, if it expresses counsel’s mature opinion 
upon this question, again shows a thorough misconcep¬ 
tion both of the Corrupt Practices Act and the evidence 
surrounding this controversy. 

Referring to Section 243 of the Corrupt Practices 
Act , which Cannon should have complied with, and to 
which obviously Tinkham's statement referred, we find 
these words: 


“Every person who receives a contribution from 
a political committee shall, on demand of the treas¬ 
urer, and in anv event within five da vs after the 
receipt of such contribution, render to the treas¬ 
urer a detailed account thereof. * * * ” 


In the light of these words, let’s consider the three sen¬ 
tences of appellant’s brief quoted above. Cannon’s 
testimony, his telegram to Jameson, his appearance 
before the Senate Committee and the reports of Ada L. 
Burroughs show that he has never accounted for $48,- 
300. Counsel says that the accounting must not be con- 
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fused with the alleged duty to report. The Act calls 
the required conduct of Cannon an accounting, and 
that is what Tinkham called it. The last sentence savs 
that the duty to account necessarily referred to an ac¬ 
counting to the contributor, Mr. Jameson. IIow any¬ 
one conversant, even faintly, with this libel suit and the 
testimonv can make such a statement baffles imagina- 
tion. Whether Cannon reported or accounted to Jame¬ 
son was a matter of no moment to Tinkham, and it b 
of no consequence in this case. Whether he accounted 
under the Corrupt Practices Act is the entire issue in 
this case. The Corrupt Practices Act required him to 
account for the entire sum. He belatedly accounted 
for $17,300 of it and never accounted for the balance. 
That is the offense with which Tinkham charged him. 
It seems foolish to attempt to divert attention from the 


real issue in the case in order to cover up 


or excuse as 


vicious a perversion of the purposes of the statute and 


an arrogant disregard of its provisions as was indulged 


in by the plaintiff in this case. 


CANNON ARGUES JAMESON’S MONEY WAS TO 
DO WITH AS HE PLEASED. IF SO, HE STILL 
VIOLATED THE ACT. 

Cannon's testimonv and his counsel's argument trv 
to leave the impression upon the court that this money 
that Cannon received from Jameson was monev to do 
with as he, Cannon, pleased. He says, (R. p. 22), that 
he “stipulated that it could be used how, when and 
where I pleased. I told him that I would not 

take it unless 1 had entire control of it." 

In the light of the foregoing, read section 245 of the 
Corrupt Practices Act, which says as follows: 
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“Every person (other than a political commit¬ 
tee) who makes an expenditure in one of more 
items, other than by contribution to a political 
committee, aggregating $50 or more within a cal¬ 
endar year for the purpose of influencing in two 
or more States the election of candidates, shall file 
with the Clerk an itemized statement of such ex¬ 
penditure in the same manner as required of the 
treasurer of a political committee by section 244 
of this title.” 

If this monev was monev to do with as Cannon 

* w i 

pleased—to-wit, as his own, and he seems to have done 
so—then it was his obligation, having made an expen¬ 
diture of more than $50 within the year 1928 other than 
by contribution to a political committee for the pur¬ 
pose of influencing in two or more states the election 
of candidates, to have filed a report himself showing 
these expenditures. He never did so and never even 
went through the pretense of doing so. If his own 
argument be true today, he was under the obligation of 
doing so. Yes, the truth is that the Corrupt Practices 
Act haunts Cannon at everv turn, and no matter how 
much lie explains, the Act—stern, inflexible and all re¬ 
quiring in its provisions—meets his every contention 
and unerringly, on the basis of his own admissions, 
points at him the finger of guilt. 


38 


HAVING VIOLATED THE ACT, IS THE PLAIN- 
TIFF SHAMELESS, AND, EVEN THOUGH NOT 
SHAMELESS, DOES THE USE OF THE ADJEC¬ 
TIVE GIVE HIM A CAUSE OF ACTION THAT 
HE WOULD NOT OTHERWISE HAVE HAD? 


Tinkham charged Cannon with being a shameless 
violator of the Corrupt Practices Act. Appellant’s 
counsel argues that, even if it be conceded that Can¬ 
non's conduct amounted to a violation of the Corrupt 
Practices Act, it was at most an unintentional violation, 
and that to characterize his conduct as shameless raises 
a question for the jury as to whether, in truth and fact, 
it was shameless. In this particular, substantial ref¬ 
erence is made to the sum of $48,300, and that the fail¬ 
ure to report that item is not shameless. Again, coun¬ 
sel's argument is intriguing but not important. If any 
of Cannon’s conduct amounting to a violation of the 
Corrupt Practices Act was shameless, then he was a 
shameless violator of the Act. 

In considering this question, let us start with the 
definition of the word “shameless." The definition 
that plaintiff’s counsel gives from the Standard Die 
tionarv is: 

“SHAMELESS—1. Destitute of shame; want 
of modesty; brazen-faced; insensible to disgrace. 
2. Indicating want of sensibility to shame or dis¬ 
grace, indecent; as a shameless picture; a shame¬ 
less swindle. SYX.—Impudent, unblushing, auda¬ 
cious, immodest.” 


Counsel endeavors to distort the meaning of “shame¬ 
less” into “wilfulness" as applied to a violator of the 
Act in order to bring it within the meaning of a clause 
of the Corrupt Practices Act in which he shows much 
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interest. The violators of the Corrupt Practices Act 
are punished under two sections, one dealing- with “vio¬ 
lators’’ and the other “wilful violators.” In the for¬ 
mer case the violator is punished by a fine of $1,000 
and imprisoned not more than one year, and in the 
latter case fined not more than $10,000 and imprisoned 
not more than two years, so that it will be observed 
that the wilful violator need not be punished by any 
greater punishment than the one who does not wilfully 
violate it. There would seem to be no just reason for 
the distinction that counsel seeks in trying to make the 

word “shameless” svnonvmous with the word “wil- 

• * 

ful.” The word “shameless” primarily means with¬ 
out shame,” “impudent,” “unblushing” or ‘‘auda¬ 
cious.” A man mav well commit an act inadvertently, 
thoughtlessly, carelessly and without anv intent to com- 
mit a crime, an indiscretion or discourtesy. lie may, 
in no sense, be wilful in doing the act. But after it is 
done, if he lacks the instincts of a gentleman, or the 
proper regard for the legal standauls of conduct set 
up by society, he may well boast of his discourtesy, his 
indiscretion or his breaking of the law. Then his con¬ 
duct would be shameless, even though he had no will 
to do wrong in the first place. 

May we illustrate the appellee’s position by the use 
of adjectives other than the word “shameless” to see 
what the nature of proof may be. Suppose Tirikham 
had charged Cannon with being a cheap thief and Can¬ 
non had admitted that he had stolen $100,000, and, 
therefore, was no cheap thief but rather an expensive 
one. Can he complain of the use of the adjective and 
the failure of the defendant to prove the use of that 
adjective. Is not it an important thing that he proved 
that he was a thief. The adjective was merely surplus- 
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age. Suppose that Tinkham had said of Cannon that 

he was a damned violator of the Corrupt Practices Act, 

and the use of such an adjective is not uncommon in 

present day parlance. Would it have been necessary 

for the defendant to have called clerical testimonv to 

% 

foretell the attitude of the Almighty with respect to 
such violation? 

It would seem that the adjective, as used in this case, 
can not give rise to a lawsuit where none existed be¬ 
fore. It so happens that in this instance the plaintiff's 
own testimony, together with that of his witnesses, but 
principally his own, proves that he is without shame; 
that he has an impudent and audacious attitude toward 
his conduct in this political campaign. What are some 
of the evidences of this attitude of mind? Let us take 
his own testimony. 

He admits that he recognized the requirements of 
the Corrupt Practices Act; that he had read it and 
studied it and that it required the reporting of money. 
In his testimony (R. pp. 22 and 37) he admitted that he 
purposely got some of the Jameson money in cash and 
that he put it in his safe deposit box to deposit it in 
bank as he saw fit, thus showing a disposition to con¬ 
ceal his several acts. On page 23 of the Record, speak¬ 
ing of expenditures that he finally accounted for, he 
savs: 

“7 could have made no reference to that . could 
hare just paid it as a Virginia matter." 

Evidently he means that had he done so his case would 
* 

have been better here. 

Speaking of the money he sent to Mr. Sheffield of the 
Bank of Crewe, amounting to $5,300.00, he said (R. 
p. 23): 
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“and asked him to deposit that to my account as 
executor. I did not tell him any estate; 1 just said 
* executor” 

When it is remembered that this was Jameson-money 
that found its way into the account of Bishop (Hannon 
as executor, in which account he was short for the pur¬ 
poses of distribution, what type of mentality is it that 
makes the conduct appear self-complimentary when he 
marks his account “I just said ‘executor' ” without 
referring to any estate. Is such conduct adequately 
characterized as “shameless.” A petty criminal could 
not boast more than the plaintiff does in that sentence. 

Be it remembered that Cannon brought this suit for 
damages for injury to his reputation. He admits (R. 
p. 27) that he had copies of the declaration in this suit 
mimeographed and sent them to his friends. He com¬ 
plains that the alleged libelous statement sued upon 
was cut down to 139 words instead of being complete 
as it was on the floor of the House, and that lie, the 
plaintiff, stated to the press that if the press was not 
willing to print the substance of all that Tinkham had 
said that if Tinkham would furnish the statement he, 
Cannon, would distribute copies of it. (R. pp. 26 and 
27.) An examination of the record at these pages; show 
verv clearly that what Cannon wanted was a broader 
statement so that he could sue for more money. 

Cannon (R. p. 35) admits that he appeared before 
the Lobby Committee at his own request and declined 
to answer questions asked concerning the use of t! 
Jameson money, saying: 

“Yes, I declined to answer questions which were 

not in the purview of my letter. ’ ’ 
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At a later time (R. p. 35) he admits filing a petition be¬ 
fore a Justice of the Supreme Court of the District of 
Columbia to restrain the Xye Committee from inquir¬ 
ing into his activities, and he admits that the Court 
denied the validity of his petition. 

Cannon (R. p. 36) recites that Tinkham's statement 
is perfectly true, that he did have an opportunity to 
make a statement where he could have been cross- 
examined and refused to do so. 

Consider Cannon's attitude as set forth on pages 3S 
and 3b of the Record, referring to the check kiting- 
transaction between him and the treasurer. The two 
of them, on February 11, 1929, exchanged checks to¬ 
talling more than $17,000, when one account was al¬ 
most overdrawn and the other had but three or four 
hundred dollars in it. When he was asked if that was 
not a simple case of kiting checks, he said: 


Q. A simple case of ‘kiting’ the checks from 


one account to another? 


“A. A simple case of cross-sections 

books, to make your books out. 

“(j. Why did you issue the checks? 

no monev there for either of vou ? 

% » 


in keeping 
There was 


“A. Recause it would show in the Bank account 


of each of us. 


“Q. * * * That was simply a swapping of 
checks, was it not? 

“A. Yes, just an equalizing of accounts. 

t4 Q. And that is what you meant in the telegram 
of the 12th to Jameson: ‘This will correspond ex¬ 
actly with our official reports’? That is what you 
meant, in wiring to Jameson? 

“A. Yes. 


44 Q. That is what you meant ? 
“A. Certainly.’’ 
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Considering the facts in the matter, can the softest 
spoken critic of this language of the plaintiff do less 
than say that it demonstrates that his attitude is with¬ 
out shame; that it is even audacious. What else is it 
hut audacitv to ask anv intelligent person to believe 
that such a check kiting transaction is bookkeeping or 
a compliance with official reports. 

What is there to be said of his testimony comment*- 

•• 

ing Record page 39 referring to the letter to Mr. W. C. 
Gregg, llackensach, New Jersey, written on Septem¬ 
ber 15, 1928, acknowledging receipt of $500 as a con¬ 
tribution, and then using these words: 

“Referring to the fact that all funds which are 
used under the auspices of the Anti-Smith Demo¬ 
crats must be reported by our Treasurer as used 
for political purposes, 1 would say that if you pre¬ 
fer that your contribution should not appear in 
the report of the Committee, it can be utilized in 
the literature campaign of the Board of Temper¬ 
ance and Social Service of the Methodist Epis¬ 
copal Church, South, which can concentrate to that 
extent to the amount of $500.00, especially in Ten¬ 
nessee. * * * We are carrying on two kinds of 
work. Through our Board of Temperance and 
Social Service we are distributing literature which 
emphasizes very strongly the Prohibition issue 
without calling the names of candidates, but mak¬ 
ing in my judgment equally as effective an appeal 
for Mr. Hoover and against Smith as the litera¬ 
ture which takes up directly the personal candi¬ 
dacy.” 


It is little wonder that churches generally complain 
that the public is no longer attracted to the cause of 
religion when a supposed leader in the church openly 
invites a layman to aid him in violating the Corrupt 
Practices Act and, to do so, suggests that he prostitute 
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the religious purposes of the church to attain political 
ends. This letter recognizes the requirements of the 
law as to the accounting for campaign funds and shows 
an obvious lack of desire to comply with it, even as to 
so small a sum as $500. How much greater the desire 
when $65,300 is involved. This letter shows that there 
was a part of the church, of which Cannon was a mem¬ 
ber and its active head, that was doing political work. 
Cannon says that it was making as effective an appeal 
for Mr. Hoover and against Smith as the literature 
which took up directly the personal candidacy. And as 
pages 38 and 39 etc., are read, it is obvious that even 
yet this Bishop has no shame for having, in his zeal in 
behalf of prohibition, endeavored to have another join 
him in the crime of violating the Corrupt Practices Act. 
The book from which Cannon professes to preach, the 
tenets of which he seems not to practice, uses these 
words: “As a man thinketh in his heart, so is he.” 
Can anvone denv what the thoughts were in the heart 
of Cannon when lie wrote this letter to Gregg. Xo in- 


genuitv of counsel can make his motive in this instance 
a pure one. Cannon, over his own signature, is a self- 
confessed violator of the Corrupt Practices Act, be¬ 
cause, in his heart, he intended Gregg to aid him in so 
doing. Is this attitude of mind shameless or not ? 

Consider Cannon’s testimonv with reference to his 
conduct as executor of the estate of Marv C. Moore in 


so far as it related to Jameson money, which com¬ 
mences on page 41 of the record. He admits that he 
took the cash from the estate and used it for himself 


because he was the residuary legatee and that he did 
not, for a number of years thereafter, make distri - 
but ion of the estate, and had not, even at that time, 
paid all of its debts. Also (R. p. 41) he admits that he 
wrote to one of the legatees of the estate, facts which 
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were false; that they were false when he wrote them; 
that he knew they were false; and that even at the date 
of his cross-examination he did not know whether that 
legatee yet knew the truth. 

On page 41 of the record, speaking of the money in 
the estate, he said: 

' « 

“I took the cash for myself as executor and re¬ 
siduary legatee.” 

(the house had not yet been sold nor had the 
debts yet been paid.) 

“Some of the legatees had requested a distribu¬ 
tion of the estate before the sale of the house. * # # 
I wrote him a letter and told him that I did not 
have the money to pay him, and that the money 
was not in the estate, because I had paid off, 
among other things, a $1,500 trust on the house. 
At that time this $1,500 had not been paid. * * * 
The money that came to me from the estate I put 
in my bank account and kept a memorandum of it, 
and used it in any way I saw fit. I never had an 
account as executor until I opened that account in 
the Bank of Crewe.’’ 

Cannon’s direct examination (R. pages 23 and 24) 
showed that some of the Jameson money went into the 
Bank of Crewe in his account as executor of the Estate 
of Mary C. Moore. 

What is to be thought of the attitude of a man who 
doesn’t know whether trust funds in his hands were 
used for political purposes or not because he lias com¬ 
mingled trust money with his own funds and replaced 
them with Jameson political money so that he is un¬ 
able to determine just what use he made of it. 

Is it possible that a man who has received political 
contributions can mix the money with his own funds 
and use it to make up differences in an account in which 
he is an executor and can sit on the stand and brazenly 


46 


speak of it as money in his possession. Can he with a 
flippancy and arrogancy pass the whole matter off as 
something less than a joke or a smart performance of 
his. Can he make a proper criticism of it the basis of 
a law suit and escape the consequences of his conduct 
by endeavoring to say that his action was improperly 
charaterized as shameless. 

Were this the conduct of a Capone or a Gaston 
Means, one would have little difficulty in calling it 
shameless. Is it not all the more so when it represents 
the cerebral processes of a Bishop of the Church? In¬ 
stead of prosecuting a libel suit against his critic, he 
ought to be thankful that the District Attorney's office 
did not prosecute him upon a charge of violating the 
Corrupt Practices Act for a failure to report this con¬ 
tribution from Jameson within five days of its receipt. 

Yes, his conduct is shameless, because he shows no 
remorse, no evidence of being ashamed, no desire to 
make amends for this misconduct, no apology to the 
public, to committees of Congress, or to anyone for his 
misdeeds. He has pursued an arrogant, audacious atti¬ 
tude, ill becoming the lowliest citizen, much less a 
Bishop of the Church. He parades his conduct as a 
thing of which he is proud in order, if possible, by some 
fortuitous result of a libel suit to put a silver lining 
in a cloud of woe and shame that envelops him because 
of his political machinations. 

Plaintiff’s counsel has endeavored to cite court de¬ 
cisions under this heading, apparently to show that the 
use of the word “shameless” makes a cause of action 
where none existed before. I have no quarrel with a 
single case cited by plaintiff's brief on any point. So 
far as I can see, they shed no light on the question 
under discussion. I accept them all as logically good 
law in support of the principles that they do discuss, 
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but just what the heading “Common report as defense 
to action for libel or slander” can have to do with this 
matter, I do not know. I do not contend that Cannon 
has convicted himself by offering testimony of common 
report. I do contend that he admits that he violated 
the Corrupt Practices Act and that he couples with that 
admission facts that show that his conduct was shame¬ 
less. 

The paragraph on page 25 of appellant’s brief does 
set out a general statement which I regard as good law 
and, broadly speaking, might be said to be applicable 
to this question. The sentence used in the brief is this: 


“A plea of justification requires great certainty of 
averment and must justify the sting of the very 
charge alleged. * * * The justification must be as 
broad as the charge. 


* # ? ? 


Xo practicing lawyer with any experience in the trial 
of libel and slander cases would deny that a justifica¬ 
tion both in pleading and proof must be as broad as the 
charge. The books are replete with cases upon this 
point and common sense would dictate no other con¬ 
clusion. For example, if A charges B with having 
stolen an automobile, he cannot justify his defense by 
showing that B stole a horse and wagon, even if B ad¬ 
mits it. Nor, if he charges him with stealing letters 
from the United States mail, can he prove that he stole 
money from the bank. If the crime is particularized, 
equally particular proof must be offered. In many 
cases there are charges which are somewhat midway 
between general and particular and the courts hold 
that, broadly speaking, the gist of the charge must be 
sustained. But with these cases I have no quarrel, for 
they are and ought to be the law, but they do not help 
this discussion. The sentence of counsel’s brief, 
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quoted above, has in it language which comes well 
within the law and I shall later quote from a decision 
using the very words, and that is that the justification 
“must justify the sting of the very charge alleged.” 

Primarily the charge against the plaintiff in this 
case made by Tinkham was that Cannon was a vio¬ 
lator of the Corrupt Practices Act. Whether he was 
with or without shame, penitent or arrogant, wilful or 
inadvertent, brazen or secretive makes no substantial 
difference. If he violated the Act, wilfully or not, it 
still was a criminal violation, and it is the charge of 
the violation of the statute that makes the language 
libelous, per se. The adjectives used neither add nor 
detract from the “per se”. How can a crime be more 
or less a crime? It either is or it isn’t. When Cannon 
admitted his failure to report or account within five 
days, he admitted the crime of violating the Act. It is 
no less a violation of the Act and, therefore, no less a 

crime whether he did it inadvertentlv or wilfullv. The 

» * 

law, recognizing both acts as a crime, merely makes the 
possible punishment a little less in one case than the 
other. Suppose, instead of the use of the word “shame¬ 
less” Tinkham had said he was a “two-fisted” violator 


of the Act. Would the Court be at all interested in 


knowing anv more than that he had violated the Act? 
Consider a number of kindred expressions:—a 


“choice” liar; a “cheerful” liar; a “cheerful” vio¬ 


lator; a “self-perpetuating” crook; a “self-made” 
crook. Almost daily some such expressions as these 
are used, because it is a characteristic of our language, 
and many who use it, that no expression seems adequate 
unless it has an adjective with it. But what has the ad¬ 
jective to do with it? IIow can it increase or lessen the 
charge of crime? The writer has found no case where 
the effect of the adjective in a slander or a libel had 
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ever been discussed. All that is important in a justi¬ 
fication is that the sting of tlie charge shall be proved. 
This language is used in the libel case of II cm rue v. 
I>( Y '(unit/, 110 Calif. 070. In this case many statements 
were published in defendant’s paper concerning as¬ 
saults alleged to have been committed on plaintiff’s 
wife by plaintiff. Some of the details alleged in some 
of them were not proven. The Court said: 

“It is well settled that a defendant is not required 
in an action of slander or libel to justify every 
word of the alleged defamatory matter; it is suf¬ 
ficient if the substance, the (fist, the sting of the 
libelous charge be justified. Immaterial variances 
and defects of proof upon immaterial matters go 
for nothing, and, if the gist of the charge is estab¬ 
lished by the* evidence, the defendant has made his 
cast*. The defendant should be held to a strict ac- 
* countability for all injury inflicted upon the wrong 
party; at the same time there is no reason to sup¬ 
port the proposition that a defendant must prove 
literally the truth of his publication. * * * *; It is 
unnecessary to repeat and justify every word of 
the alleged defamatory matter, if the substance of 
the charge be justified. If the substantial imputa¬ 
tions be proved true, a slight inaccuracy in the de¬ 
tails will not prevent a judgment for the defen¬ 
dant if the inaccuracy does not change the com¬ 
plexion of the affair so as to affect the reader of 
the article differently than the actual truth would 

* * * ? f 


Later on the Court, in its opinion, further demon¬ 
strates its meaning by these words: l 

“In Vail v. Anderson . 61 Minn. 552, the article 
charged plaintiff with having committed an as¬ 
sault with intent to do great bodily harm. It; was 
alleged that the plaintiff committed the assault by 
thrusting a pitchfork into the thigh of one Me- 
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Clintock. The publisher was held to have justi¬ 
fied the truth of his publication even though he 
failed to show that the pitchfork penetrated Mc- 
Clintock's thigh, the Court holding that an actual 
wounding was not necessarilv involved in the sting 
of the charge." 


Referring to the above, it seems that it would make 
no difference whether the words used bv the defendant 
were that the plaintiff had “mercilessly’’ assaulted his 
wife, “cruellv” assaulted her, “cowardlv" assaulted 
her, “vigorously" assaulted her, or “angrily” as¬ 
saulted her. Is it not reasonable that proof of the as¬ 
sault would be a complete defense? Certainly, under 
the aforegoing decision, no proof of the adjective 
would be necessarv. 

There is another interesting case which seems to 
furnish help in this connection. In Putnam v. Brown. 102 
Wise. 524, the plaintiff, a candidate for a local judge- 
ship, was charged by Brown with having received 
$285.00 from his political associates and to have mis¬ 
used it in connection with influencing voters. A plea 
of truth was entered, and upon trial of the cause it 
could only be proven that $185.00 ever came into plain¬ 
tiff's hands in the manner alleged. Of course, it was 
argued that the proof was not a part of the charge, and 
to a great extent that is one of the very definite conten¬ 
tions of the plaintiff here. The Court said: 

“It is doubtless true that in order to be a com¬ 
plete defense a justification must be as broad as 
the libel, and that an allegation of the truth of a 
part of the facts alleged in the libel can operate 
only as a partial defense. In the present case tin* 
defendants are compelled to admit that the plain¬ 
tiff did not in fact receive $200 for organizing 
Manitowac Countv and hence that he did not re- 
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eeive or disburse $585.67, as charged, but $185.67 
at the most. Thus it is evident that they cannot 
plead that the entire sum named in the article was 
received and disbursed, but only a part thereof. 
Ordinarily this would only be a plea in mitigation 
of damages, but in a case like the present it would 
be a plea of justification. The rule is that the sub¬ 
stance of the charge only need be proven true, 
(cites cases) The material substance of the state¬ 
ment in question (if it be held by the jury to con¬ 
vey a libelous meaning) is that money was re¬ 
ceived and disbursed by the plaintiff for corrupt 
and unlawful political purposes, not that precisely 
$585.67 was so received and disbursed. The quality 
of the act (Joes not depend upon the amount so long 
as the amount is substantial and not trivial . it is 
really immaterial whether it was $50.00 or $385.67. 
So if it be shown bv the defendants that a substan- 
tial sum was so received and disbursed, though the 
sum be much less than $585.67, they will have 
shown a justification as to the supposed libelous 
statement under consideration. 


Another case uses an expression that is so frequently 
used when critics of the Police Department become ex¬ 
ceedingly vocal. Often heard is the expression in criti¬ 
cism of a prosecuting officer or Police Department to 
the effect “Why crimes are being committed before his 
very eyes .” That kind of expression cannot literally 
be proven, and yet if crimes are committed that the 
officer should know about the justification is complete. 
In the case of Ilay v. Reid. 85 Mich., 296, a defamatory 
article claimed that plaintiff, who was the village 
marshal, had knowledge “that gambling was being car¬ 
ried on before his very eyes, and yet he made not the 
least effort to suppress it.” Truth was pleaded in 
justification. Upon the trial it was held that the charge 
need not be proven to be literally true in order to be a 
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proper defense, but if it was substantially true it was a 
good defense. It was held that the charge was fully 
met if defendant couid prove that gambling was going 
on in a certain room in the building in which the mar- 
shal was, and while he was in the building, and that he 
knew where the room was located. It was held that 
the defendant did not have to show that the marshal 
physically saw the transaction mentioned. 


THE VERDICT COULD HAVE BEEN DIRECTED 
ON THE GROUND THAT THE ALLEGED 
LIBEL WAS INVITED BY THE PLAINTIFF. 


Defendant's first additional plea alleged that the al¬ 
leged libelous article was published by the defendant 
of and concerning the plaintiff at the instance and re¬ 
quest of the plaintiff and in response to his public invi¬ 
tation. Cannon testified, (R. p. 2b) that Tinkham 
made the speech about him on June 17, 1930, on the 
floor of the House of Representatives; that he, Can¬ 
non, read the press report and afterwards read it in 
the Congressional Record. At that time Cannon gave 
out an interview to the Associated Press in response 
thereto as follows: (R. p. 2b). 


“When Congressman Tinkham shall give to the 
press over his personal signature the statements 
reported by the press as made by him today on 
the floor of the House of Representatives, where 
he is immune from prosecution for false, libelous 


statements, he may command the respect of honor¬ 
able men; but making such attacks on the floor of 


the House, where he knows his immunitv from 


prosecution, brands him as a blustering, cowardly 
Congressman appealing especially to his wet 
Roman Catholic voters to retain him in office." 
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Cannon (R. p. 26) said that he wished Tinkham to 
respond to his statement but that he did not think lie 
would; that Tinkham cut down the statement to 139 
words; that he, Cannon, was indignant because Tink- 
h.am did not make a longer speech; and that lie wanted 
the basis for the libel to be clear cut and full. 

It will be noted that Cannon made no claim that the 
statement upon which suit was brought was longer in 
its attack than the speech made on the floor of the 
House, but, on the contrary, it was more limited in its 


scope. 

It was argued before the trial justice that a verdict 
could be directed on the ground that Cannon had in¬ 


vited this publication and, therefore, could not com¬ 
plain of it. The Court did not assign this proposition 
of law as a reason for directing tile verdict, but he 
might well have done so, for all the law that seems to 
exist on the subject supports this view. 

In 20 C. J. 1246, See. 215, the author lays down the 
rule as follows: 


Ai request of person defamed or his -agent, 
when ito previous publico!ion has been made, as 
a general rule, if the fact appears that the particu¬ 
lar publication under consideration was procured 
or incited by plaintiff or his authorized agent, the 
publicat ion is privileged , if the answer of del ai¬ 
dant dot's not go beyond plaintiff's question; But 
a party can not take advantage of such a situation 
in order to gratify his malice, and plaintiff may 
recover even where the publication was invited by 
him, upon proof of express malice on the part of 
defendant. This rule making publications invited 
by plaintiff privileged is especially true if the pub¬ 
lication has been invited and procured for the pur¬ 
pose of making it the foundation of an action. A 
republication or repetition of a defamatory 



i 
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charge, originally made by defendant, at the in¬ 
stance of, or in answer to, an inquiry by plaintiff, 
in order to ascertain whether defendant made the 
charge, is not privileged, esj)ecially where such 
inquiry is made in good faith. However, it seems 
that if plaintiff caused the inquiry to he made as 
a trick for the purpose of inducing to repeat the 
defamation against plaintiff, plaintiff can not make 
the words thus elicited a "round of action. If fir 


prior publication teas privileged . a n-pet ition or 


rcpublication at the express invitation of plain¬ 
tiff presnntablp for the purpose of lai/ing a foun¬ 
dation for the action is (dso privileged." 


In 17 R. ('. L. Sec. at Page 320, it is said 


“It is generally held that the publication of a 
libel or slander invited or procured by the plain¬ 
tiff is not sufficient to support an action for de¬ 
famation.” 


The same treatise at Section of the 17th Volnnic, 
Page 321, states the law to be as follows: 

“A person who instigates or procures a libelous 
communication to be published against himself, 
for the purpose of predicating a suit for damages 
on it can not recover in such an action.” 


In Odgcrs on Libel and Slander. Page • 2<)<i Section 
230, the author states the rule as follows: 

“Closely akin to retorts provoked by the plain¬ 
tiff's own attack, are communications procured by 
the plaintiff's own contrivance. If the only pub¬ 
lication that can be proved is one made by the de¬ 
fendant to the plaintiff or to some agent of the 
plaintiff and it is clear that such publication was 
procured mala tides with a view to the action, and 
not in the ordinarv course of business or of social 
intercourse, then such a publication will be held 
privileged; for the plaintiff brought it on himself. 
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In the case of Pinn v. Lawson , et al., 63 App. D. C. 
370, the plaintiff, a colored preacher, claimed damages 
against a newspaper, the Washington Tribune, that 
had printed certain charges that were heard at a pub¬ 
lic meeting at a church at which the plaintiff had 
passed them. The plea of the newspaper was that the 
plaintiff had consented to the publication. The evi¬ 
dence showed that the charges were the matter of a 
hearing before a public meeting of the church and in¬ 
tended to show that the newspaper had merely pub¬ 
lished just what had happened. The newspaper of¬ 
fered testimony also to the effect that the plaintiff had 
consented and authorized the Tribune to publish the 
charges. This, however, the plaintiff denied. The 
Court instructed the jury, page 372, that if the jury 
found that the plaintiff had consented to the publica¬ 
tion of the article by the Tribune, then the plaintiff 
could not recover against the Tribune, The Court 
said: 

“We have carefully examined the general 
charge of the Court and liml that the instructions 
requested by the respective parties in so :far as 
they were granted were not erroneous or prejudi¬ 
cial, and that such requests as were rejected were 
covered in so far as correct in the general charge 
of the court.” 


While the aforegoing decision would seem to be con¬ 
clusive on this question in this jurisdiction, yet other 
courts have decided the matter with more particu¬ 
larity. 

In the case of O'Donnell v. Nee, 86 Fed. 96 (Circuit 
Court Acts) the action was one for slander. The dec¬ 
laration alleges that the defendant falselv and malici- 
ously accused the plaintiff of the crime of larceny, by 
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uttering the following words: “The plaintiff said to 
one Corry, ‘The watchman (meaning the defendant) 
has accused me of hiding brass to steal'. Said Torre 
turned to the defendant and said, ‘Is that sot’ where¬ 
upon the defendant said ‘Yes’ (meaning thereby that 
the plaintiff was guilty of the crime of stealing said 
brass." A demurrer was tiled to the declaration and 

tlie circuit court sustained the demurrer, saving: 

• * 


“It does not appear that the language com¬ 
plained of was originally used in the presence of a 
third party; but it does appear that subsequently 
the defendant, in the presence of the plaintiff and 
a third party, admitted that he had used such 
language. \Ye believe the sound law to lu» that 
the repetition of alleged slanders made in the 
presence of a third person at tin* special request 
of the plaintiff' does not of itself constitute a 
ground of action.'’ 


In the case of Mrlclu r v. Bear, 48 Col. 233, the ac¬ 
tion was one for libel, and among the other points dis¬ 
cussed in the opinion of the court was the question of 
the legal effect of a libel which had been invited or pro¬ 
cured by the plaintiff. The court said, page 247: 


“The defendants requested an instruction to the 
effect that if the plaintiff procured the writing of 
the letter complained of with the view of bring¬ 
ing an action thereon, that the defendants are 
guiltv of no wrong against them, and that procur- 
ing the letter in such circumstances could not be 
made the basis of an action. This instruction 
should have been given. * * * Alleged defamatory 
statements invited or procured by a plaintiff or a 
person acting for him will not support an action 
for libel. In such circumstances the party claim¬ 
ing to have been libeled by a letter in response to a 
request regarding him, has invited the conimis- 
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sion of tlu* wrong*, and will not be heard to com¬ 
plain that he was libeled." Citing* IS EneyL 1018; 
Howard v. Blake Mfy. ('<>., 15b Mass. 543 (570) ; 
Sat ion v. Smith, 13 Mo. 120. "If the defendants 
were guilty of no wrong against the plaintiff with 
respect to the Finn letter except a wrong invited 
and procured by them to be committed for the pur¬ 
pose of making it the foundation of an action, it 
would be unjust to permit them to profit by it. 
He who thus acts rallies money more than charac- 


In the case of Howard v. Blake Mfg. Co. y 156 Mass. 
543, the action was one for libel and the declaration al¬ 
leged that the plaintiffs were civil engineers and the 
defendant published a false and malicious libel con¬ 
cerning them. The libel complained of was a report 
of an investigating committee appointed by the inhabi¬ 
tants of the town of Mavnard to investigate into the 
character of the work performed for the town by the 
plaintiffs. The committee made the report and a copy 
of it was published in the newspaper and it charged 
substantially that the plaintiffs had improperly done 
the work. It was alleged that the defendant corpora¬ 
tion participated in the libel and in support of the 
plaintiff's case one Berry was called who testified that 
he went to the office of the defendant and was given a 
copy of the Maynard Enterprise (the newspaper 
wherein the libelous communication appeared). On 
cross-examination it was developed that the witness 
went there with the purpose and intention of getting- 
one of the papers if he could, and that he did not tell 
Foran, from whom he got the paper that he was in 
plaintiff’s employ. The court instructed the jury as 
follows: 
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“If the defendant gave a copy of the libel to 
Berry, there having been no previous publication 
by the defendant, and Berry in procuring such 
copy acted as the agent of the plaint ills and at 
their request, and such publication was procured 
with the view to bringing action, the publication 
was privileged.” 


The Supreme Court of Mass, affirmed the foregoing- 

instruction saving: 

* ' 

“This (the instruction) was in accordance with 
views expressed by English Judges and was sound 
in principle." Citing Rogers v. C lifhn /. 3 Bos. & 
P. 587-592; Duke of Brunswick v. Ilarnn r. 14 ( c ). 
1>. 185; King v. Waring, a Esp. 13; Smith v. Wood. 
3 (’am]). 323; Odgers Libel and Slander 22a. “If 
the defendant is guiltv of no wrong against tin* 
plaintiff except a wrong invited and procured by 
the plaintiff for the purpose of making it the 
foundation of an action it would be most unjust 
that the procurer of the wrongful act should be 
permitted to profit by it.” 


See also 

(Idlings v. Fairbanks , 137 Mass. 177: 

Miller v. Donovan. 39 X. V. Sup. 820; 

Irish American Rank v. I)aber . 59 Minn. 329: 
Shinglenteyer v. Wright. 124 Mich. 230. 
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WHEN IT IS SHOWN THAT THE OCCASION OF 
THE FIRST UTTERANCE IS PRIVILEGED, 
SUBSEQUENT STATEMENTS AT THE RE- 
QUEST OF THE PLAINTIFF ARE ALSO 
PRIVILEGED. 


The authority for the foregoing* is the case of 
Stereos v. Ward, Gl2 X. V. Supp. 717. In that case 
plaintiff alleged that the slanderous words were spoken 
of him on three occasions. The defendant pleaded 
facts showing the privileged character of the words 
used on tin* lirst occasion, and on the other two occa¬ 
sions the statements were made at the request of the 
plaintiff himself. The Court said: 

“The defendant admits the utterance of the 
language imputed to him upon these several oc¬ 
casions, but in justification thereof alleges that 
when the objectionable words were spoken lie was 
superintendent of the Water Department of the 
Citv of Buffalo and that the language used bv him 
upon the lirst occasion was in response to an in¬ 
quiry made by his superiors in office concerning a 
matter purely within the scope of his duties; that 
the second and third utterances were expressly in¬ 
vited by the plaintiff himself; that all three com¬ 
munications were privileged and that consequently 
they cannot furnish the basis for an action of this 
nature. The language complained of by the plain¬ 
tiff was unquestionably slanderous per se, but we 
think, in view of the circumstances under which it 
was used on the first occasion and in view of the 
fact that it was only reiterated upon the second 
and third occasions in response to an express in¬ 
vitation of the plaintiff to repeat the same in the 
presence of a third person, presumably for the 
purpose of laying a foundation for this action, the 
trial court was justified in holding as a matter of 
law that it was not actionable in the absence of any 
evidence of express malice.” 
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The Court further held that fhe burden of establish¬ 
ing actual malice was upon the plaintiff and that such 

burden is not met by simply proving that the charge 
was false. 

CONCLUSION. 


The single question before the Court in this matter 
is whether or not the Court can find, as a matter of law, 
that Cannon violated the Corrupt Practices Act. X<> 
decisions dealing generallv with the law of libel or 
slander, pleas of justification or the adequacy of proof 
are necessary. All that is required is to set up the 
standards of the Corrupt Practices Act on one side 
and the acts of commission or omission of Cannon on 


the other side. Jacob mav have deceived his blind fa- 

• 

tlier, Isaac, by covering his hands with the wool of the 
sheep to simulate those of Ksau, but justice, iigura- 
tivelv blind though she mav be, will not be deceived bv 
Cannon's attempt to conceal beneath a cleric's garb a 
political immorality masquerading an obedience to law. 


Respectfully submitted, 


ROOKR J. WhITEFORI), 

P. II. Marshall, 
Attorneys for Appellee. 




